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NOW COME Plaintiffs, Intervening Plaintiffs, and Defendants, who hereby jointly move 

the Court for:  (i) preliminary approval of the proposed Settlement of this matter as detailed in 

the Collaborative Settlement Agreement attached as Exhibit A and the Proposed Consent Decree 

attached as Exhibit B; (ii) conditional certification of the proposed Classes for purposes of 

settlement; (iii) appointment of class representatives and class counsel for purposes of 

settlement; (iv) approval of, and authorization to issue, the proposed Class Notice attached as 

Exhibit C; (v) entry of an Order with respect to the foregoing and setting a date for a Fairness 

Hearing (proposed Order attached as Exhibit D); and (vi) entry of an Order granting Final 

Approval of the proposed Class Action Settlement (proposed Order attached as Exhibit E) . 
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MEMORANDUM 
 
I. BACKGROUND 
 

The named Plaintiffs and proposed Classes consist of approximately 2,900 current 

employees of the City of Cincinnati and/or their Dependents (the “Current Employees Class”) 

and 4,700 former employees of the City of Cincinnati (and/or Surviving Beneficiaries entitled to 

pension benefits) (the “Retirees Class”).  These two Classes allege that the Defendants 

improperly revoked and impaired their vested retirement benefits by adopting and enforcing City 

Ordinance No. 84-2011 (the “Ordinance”), which was effective July 1, 2011. 

The Ordinance substantially modified the future retirement benefits and eligibility rules 

for the Current Employees Class by requiring the majority of them to contribute more of their 

earnings to the Cincinnati Retirement System (“CRS”) and work longer than previously required 

to obtain lower retirement benefits than previously provided by the CRS.  The Ordinance also 

modified the health benefits available to individuals who were already retired by increasing 

deductibles and out-of-pocket caps for healthcare and prescriptions.
1
  Plaintiffs also allege that 

Defendants have sought to further suspend or significantly curtail their pension and retiree health 

benefits pursuant to a proposed Ordinance introduced on February 18, 2014.   

The City of Cincinnati (the “City”), one of the Defendants, is an Ohio municipal 

corporation that has maintained an ERISA-exempt defined benefit pension plan for its employees 

– the CRS – since 1931.  For a host of reasons, the City and the CRS are in a position of 

substantial fiscal challenge that may adversely affect the City’s long-term ability to sustain the 

CRS.
2
  To avoid the burden, expense, inconvenience, and uncertainty of continued litigation, the 

                                                 
1
 With respect to its impact on retirees, the Ordinance was upheld by Ohio state courts.  Gamel v. 

Cincinnati, 2012-Ohio-5152, 983 N.E.2d 375 (Ohio App. 1
st
 Dist. 2013), appeal not allowed by 

134 Ohio St. 3d 1487 (2013). 
2
 As of December 31, 2013, the CRS has assets with a market value of $2.3 billion and was 63.2 

percent funded with an unfunded liability in excess of $800 million.  See 2013 Valuation Report 
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Parties concluded that it is in their best interests and the public’s interest to resolve and settle this 

Litigation pursuant to the Collaborative Settlement Agreement and Consent Decree attached 

hereto as Exhibits A and B. 

A. Status of the Litigation Prior to Proposed Settlement 
 

This action has been actively litigated in two consolidated cases pending before this 

Court: (1) Sunyak v. City of Cincinnati, Case No. 1:11-cv-445, and (2) Harmon v. City of 

Cincinnati, Case No. 1:12-cv-329.
3
  The original plaintiffs in the Sunyak and Harmon cases are: 

(1) Nick Sunyak, (2) Jeffery Harmon, (3) Jill Algeyer, (4) Kim Kappel, (5) Waleia Jackson, and 

(6) Richard Ganulin (the “Current Employees Plaintiffs”).  The Current Employees Plaintiffs 

seek to represent all City employees vested in the CRS who were affected by the Ordinance and 

include individuals who are members of each of the subgroups adversely affected by the 

Ordinance (i.e., Groups C, D, E and F as defined by Cincinnati Municipal Code § 203-1-

MI(b),(c),(d), and (e)).
4
  The Defendants include: (1) the City, (2) the Mayor of Cincinnati, (3) 

the City Manager, (4) the Vice-Mayor, (5) the City Council Members, (6) the CRS; and (7) the 

appointed Board of Trustees of the CRS (“Board”). 

                                                                                                                                                             
dated May 1, 2014, available at http://www.cincinnati-oh.gov/retirement/financial-
information/2013-valuation-reports/2013-pension-valuation-report/.  There is considerable 
debate and disagreement about the cause of these circumstances, but the principle reasons are 
generally considered to be 2008 investment losses of 27.5 percent of the CRS, failure of the City 
to pay the required annual contribution to the CRS and the grant of an unsustainable three 
percent retroactive compounding cost of living allowance to retirees in or around 1999. 
3
 A related state court action brought by AFSCME -- State ex rel. Council 8 AFSCME, et al. v. 

City of Cincinnati, et al., Hamilton County Common Pleas Case No. A1104791 (the “AFSCME 
Case”) – addresses various aspects of the City’s obligation to fund the CRS.  AFSCME is not a 
party to this action, but will be a party to the settlement of this action if it is approved because 
the dismissal of the AFSCME Case is an express condition of Defendants’ agreement to settle 
this matter.  Accordingly, upon final approval of the proposed Settlement Agreement and the 
Settlement achieving Finality, AFSCME shall dismiss the AFSCME Case with prejudice.  
Consistent with the foregoing, an express condition of the proposed Settlement is that AFSCME 
shall be entitled to enforce the Court’s Order in this matter. 
4
 The Settlement Agreement adds Finley Jones to represent Group E Sub-group.   
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The Sunyak and Harmon cases were consolidated on May 21, 2012 (Doc. 26).  An 

Amended Consolidated Complaint was filed on October 1, 2012 (Doc. 31).  Defendants moved 

to dismiss the Amended Consolidated Complaint on November 5, 2012 (Doc. 33).  A 

comprehensive response was filed by Plaintiffs on December 10, 2012 (Doc. 39), and 

Defendants replied on January 7, 2013 (Doc. 42). 

A group of retired City employees who currently receive pension annuity and retiree 

healthcare benefits from the CRS (“Retirees Plaintiffs”) filed a Motion to Intervene in the 

consolidated actions on March 17, 2014.  The Intervening Plaintiffs are: (1) Thomas A. Gamel, 

Sr., (2) Paul Smith, (3) Mark K. Jones, (4) Dennis Davis, (5) Ely Ryder, and (6) Ann DeGroot.  

The Intervening Plaintiffs seek to represent approximately 4,700 retired employees. 

B. The Settlement Negotiations 

Court-supervised settlement discussions began in earnest on August 26, 2013 and 

continued until December 30, 2014 when the Parties signed a Memorandum of Understanding 

(the “MOU”).  (Attached as Exhibit F).  In addition to many conferences with counsel and 

individual parties, the Court conducted a total of eight mediation sessions attended by 

representatives of all Parties (August 26, 2013, October 21, 2013, March 24, 2014, July 17, 

2014, August 15, 2014, September 9, 2014, October 20, 2014 and December 30, 2014), 

culminating in the signing of the MOU. 

Prior to several of the mediation sessions, counsel for the Parties submitted detailed 

mediation statements setting forth their respective positions.  In addition, the Defendants 

provided Plaintiffs’ counsel with voluminous CRS data, compilations, reports, and projections 

and facilitated Plaintiffs’ counsel’s direct consultation with the CRS actuaries for additional 

calculations, projections and follow up questions. 
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Though mediation was adversarial, the Parties eventually reached a settlement in 

principle and executed the MOU generally outlining the terms of the agreement.  One key 

provision of the MOU required the Defendants to provide Plaintiffs’ counsel with supporting 

documentation regarding the projected costs and savings associated with the Settlement, which 

condition was satisfied prior to filing the instant motion. 

II. TERMS OF THE PROPOSED SETTLEMENT  

The proposed Settlement will subject the CRS to a 30-year consent decree during which 

time the City will make a regular annual contribution of 16.25 percent of payroll to the CRS.  In 

addition, several provisions of the Ordinance restricting retirement eligibility and reducing 

retirement benefits will be inapplicable to members of the Current Employees Class, and retiree 

health care will be preserved at the current levels for members of the Retirees Class, subject to 

change in the future only with Court approval. 

The proposed Collaborative Settlement Agreement is attached hereto as Exhibit A and 

will not be restated at length herein, however, some material terms are summarized as follows: 

1. Effective January 1, 2016, the Cost of Living Adjustment (“COLA”) for the 

Current Employees Class Members upon retirement and the Retirees Class 

Members will be 3.00 percent fixed simple.  

 

2. Current Employees Class members and Retirees Class members are both subject 

to a three-year COLA suspension period, to begin on the date of retirement for 

members of the Current Employees Class and on January 1, 2016 for the Retirees 

Class.
5
  The Retirees Class members will be entitled to a payment of 3% of the 

pension annuity capped at $1,000 in the third year of the COLA suspension 

period. 

 

3. Current Employees Class members with at least five years of service as of July 1, 

2011 can retire with full benefits upon reaching 30 years of service, or at age 60 

with five years of service. 

                                                 
5
 Any member of either Class who has retired or retires in the future with 25 years of service 

with household income lower than 150 percent of the federal poverty level will not be subject to 
a COLA suspension period and will continue to receive the prior three-percent compounding 
COLA until household income exceeds 150 percent of the poverty level.  
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4. Current Employees Class members’ retirement benefits will be computed with a 

2.5 percent multiplier for the greater of 20 years of service, or the number of years 

prior to July 1, 2011 for members of Group F, and prior to January 1, 2014 for 

members of Group E.  A multiplier of 2.2 percent will apply to all other years, 

including years of service in excess of 30 years unless a higher multiplier would 

apply under Ordinance No. 84-2011, in which case the higher multiplier shall 

apply.  The final average salary calculation will continue as provided for in the 

Ordinance. 

 

5. For Current Employees Class members, the early retirement options for 

individuals age 55 with 25 years of service and age 60 with at least five years of 

service that existed prior to the Ordinance will be reinstated. 

 

6. Current Employees Class members in Groups D, E, and F who have retired and 

who retire prior to January 1, 2016 will have their future pension benefits 

increased on January 1, 2016 to the amount such benefits would have been had 

the Settlement Agreement been in effect on the date of their retirement, and such 

individuals will receive a lump sum payment reflecting amounts they would have 

received from their date of retirement until January 1, 2016.  

 

7. The City will contribute 16.25 percent of its payroll to CRS annually during the 

30 year duration of the Consent Decree. 

 

8. A voluntary Deferred Retirement Option Plan (“DROP”) will be implemented for 

members of the Current Employees Class which will allow them to cease accruing 

more service credit in, and contributing to, the CRS when they obtain 30 years of 

service and to defer and accrue their retirement benefits on a pre-tax basis for up 

to five years. 

 

9. Members of the Retirees Class will continue to receive healthcare benefits 

according to the plan in effect on December 31, 2014, subject only to change as 

specifically provided for in the proposed Settlement Agreement.  In addition, the 

City will implement an Employee Group Waiver Plan (“EGWIP”) for retirees to 

maximize reimbursement from federal healthcare programs, and a voluntary 

medical expense reimbursement program (“MERP”) will be implemented for 

retirees. 

 

10. Members of the Current Employees Class who retire in the future will be eligible 

for retiree healthcare benefits under the most favorable terms available to current 

employees of the City (except for members of Group C, who shall be entitled to 

the same retirement healthcare benefits as members of the Retirees Class if they 

retire with at least 15 years of creditable service). 

 

 If approved, the foregoing represents significant value to members of the Current 
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Employees Class who are subject to the limitations of the Ordinance on retirement eligibility and 

benefit calculation.  In addition, the preservation of significant healthcare benefits for members 

of both Classes represents significant value because, under Ohio law, in the absence of the 

proposed settlement, Defendants could reduce or entirely eliminate such benefits. 

These provisions come at a significant cost to the CRS.  Under the proposed Settlement 

Agreement, the City will offset such costs by making a fixed annual contribution for 30 years to 

the CRS Pension Fund and transferring the assets in the CRS’s 401(h) health care plan to a new 

section 115 Healthcare Trust, with the remainder transferring to the CRS Pension Fund. 

 The proposed Collaborative Settlement Agreement and Consent Decree include 

comprehensive enforcement provisions under which the Parties can compel other Parties to 

comply with the terms of the Agreement, including through the attachment of City revenues if 

necessary.  Provision is also made for the consideration of future modifications due to changing 

circumstances so that no Party can unilaterally implement any changes without agreement from 

all other Parties or Court approval for the duration of the Consent Decree. 

III. SETTLEMENT ADMINISTRATION 

A. The Settlement Administrator 

The Parties agree that Class Action Administration, Inc. will be employed as the 

Settlement Administrator.  The Settlement Administrator will (i) oversee the provision of Notice 

to the Current Employees Class and Retirees Class; (ii) oversee and maintain the settlement 

website; (iii) audit, and confirm the issuance of payments made to all eligible Current Employees 

Class members; and (iv) provide a certification to the Court regarding the issuance of Notice as 

set forth herein.  Defendants will pay the reasonable costs of administering the Settlement once 

preliminary approval is granted by the Court. Such costs include, for example, the reasonable 
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costs of notifying the Current Employees Class members and the Retirees Class members, 

mailing the Class Notice, creating and maintaining a settlement website, and creating and 

maintaining an automated toll free telephone number to answer frequently asked questions.  The 

Settlement Website and toll-free number will be created and placed into operation within 30 days 

from entry of the Preliminary Approval Order. 

 B. Notice to Members of the Classes 

 Notice of the proposed Settlement will be given to each member of the Current 

Employees Class and the Retirees Class by First Class U.S. mail within 30 days of the entry of 

the Court’s Order granting Preliminary Approval (the “Notice Date”).  The proposed Notice is 

attached as Exhibit C.  The proposed Notice: (a) summarizes the terms of the proposed 

Settlement; (b) informs Class members of their right to object and how to do so; (c) identifies the 

Settlement Website where Class Members can obtain complete copies of all settlement 

documents including the Settlement Agreement; and (d) provides a toll-free number where 

answers to frequently asked questions can be obtained. 

 C. Objections 

 Any Class Member who wishes to object to the fairness, reasonableness, or adequacy of 

the proposed Collaborative Settlement Agreement or to the requested amount of attorneys’ fees 

and expenses must do so in writing within 60 days of the Notice Date.  Objectors must mail to 

designated Class Counsel and Defendants’ Counsel, and file with the Court, a written statement 

of their objections, which must state the specific reason(s) for objecting, including any legal 

support and any evidence the Class member wishes to introduce in support of their objections.  

Any Class member who fails to file a timely written objection forfeits any and all rights that 
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Class member has to object, or to take any appeal of the orders of judgment including but not 

limited to the Order Granting Final Approval. 

D. Attorneys’ Fees and Expenses 

 The Settlement Agreement provides that the Current Employees Class Counsel will seek 

an award of attorneys’ fees based on the value of the benefits conferred on the Current 

Employees Class and that the Current Employees Class Counsel will seek a maximum award of 

$5,000,000.  Current Employees Class Counsel will request that any award of attorneys’ fees and 

expenses approved by the Court be paid by the CRS on behalf of the Current Class members. 

The CRS Pension Fund will then recoup such amounts from future benefits paid to the Current 

Employees Class members over 20 years in a fair manner. 

The Retirees Class Counsel will seek an award of attorneys’ fees based on the time spent 

on the Litigation with an enhancement.  The Retirees Class Counsel will seek a maximum award 

of $500,000 and will request that the City pay this amount from its General Fund. The City 

objects to paying any amount from the General Fund and will request that the amount be paid 

from the CRS Pension Fund. 

Class Counsel’s requests for attorneys’ fees and expenses will be filed with the Court no 

later than 21 days prior to the deadline for Class Members to object to this Settlement. The 

amount of either fee award is subject to the approval and discretion of the Court. 

IV. LEGAL ANALYSIS SUPPORTING THE RELIEF REQUESTED 

A. The Proposed Settlement Satisfies The Standards Governing Approval of 
 Class Settlements. 

  

The settlement of class actions is generally favored and encouraged.  Franks v. Kroger 

Co., 649 F.2d 1216, 1224 (6th Cir. 1981).  Pursuant to Fed.R.Civ.P. 23(e)(2), the Court must 

consider whether the proposed settlement is “fair, reasonable, and adequate.” In making this 
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determination, the Court should consider several factors: “(1) the risk of fraud or collusion; (2) 

the complexity, expense and likely duration of the litigation; (3) the amount of discovery 

engaged in by the parties; (4) the likelihood of success on the merits; (5) the opinions of class 

counsel and class representatives; (6) the reaction of absent class members; and (7) the public 

interest.”  Poplar Creek Dev. Co. v. Chesapeake Appalachia, L.L.C., 636 F.3d 235, 244 (6th Cir. 

2011) (quoting UAW v. Gen. Motors Corp., 497 F.3d 615, 631 (6th Cir. 2007)). In considering 

these factors, the task of the court “is not to decide whether one side is right or even whether one 

side has the better of these arguments. The question rather is whether the parties are using 

settlement to resolve a legitimate legal and factual disagreement.” UAW, 497 F.3d at 632. 

B. The Settlement Agreement Should Be Preliminarily Approved Because It Is 

 Fair, Reasonable, and Adequate. 

 

In evaluating whether a proposed settlement merits court approval, “[t]he ultimate 

question is whether the plaintiffs are better served if the litigation is resolved by the settlement 

rather than pursued. The Court is not required to determine if the settlement is the fairest possible 

resolution of the claims of each plaintiff, but rather whether the settlement taken as a whole is 

fair, adequate, and reasonable.” Gentrup v. Renovo Servs., LLC, No. 1:07CV430, 2011 WL 

2532922, at *3 (S.D. Ohio June 24, 2011).   Because the CRS is drastically underfunded, if this 

case is not settled it is likely that the City will be unable to sustain the CRS and that adverse 

action that has been threatened at the state level will be taken,  adversely affecting the CRS, the 

Classes, the City of Cincinnati and the general public.  Accordingly, the proposed Settlement is 

essential to the continued solvency of the CRS and the City of Cincinnati.  This Court has 

approved pension settlements under similar circumstances.  See e.g. Shy v. Navistar Int’l Corp., 
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No. C-3-93-33, 1993 WL 1318607 (S.D. Ohio May 27, 1993) (approving settlement providing 

for reduction of post-retirement benefits to avoid bankruptcy for distressed company).
6
 

1. There is no evidence that the Settlement was tainted by fraud or collusion. 
 

This case was actively and vigorously litigated by all sides.  The Parties engaged in a 

spirited and lengthy mediation that was directly overseen by the Court.  Under these 

circumstances, there is simply no evidence of fraud or collusion. 

2. Absent a settlement, this case will likely continue for an extended period of 

time and require the expenditure of substantial resources. 

 

The second factor for the Court to consider is the complexity, expense, and likely 

duration of litigation. Consideration of this factor strongly favors approval of the proposed 

Settlement.  “Most class actions are inherently complex and settlement avoids the costs, delays, 

and multitude of other problems associated with them.” In re Telectronics Pacing Sys., Inc., 137 

F. Supp. 2d 985, 1013 (S.D. Ohio 2001) (quoting In re Austrian & German Bank Holocaust 

Litig., 80 F.Supp.2d 164, 174 (S.D.N.Y.2000)).  In this case, the difficulty Plaintiffs would 

encounter in proving their claims, the substantial litigation expenses, and the extensive delay in 

recovery due to the appellate process provide ample basis for the Court to approve the proposed 

Settlement. 

                                                 
6
 “The Court is now faced with one of the most difficult decisions presented it in nearly a quarter 

century on the Bench, nothing less than a classic lose/lose proposition. Does the Court approve a 
settlement agreement negotiated between the parties in this class action which will result in the 
payment of post-retirement health and life insurance benefits at a lower level than which they are 
currently being paid, or does the Court reject that settlement agreement with the inevitable result 
being, even were the retires to succeed in convincing a court that the company had made to each 
of them a valid, lifetime promise of health and life insurance benefits, that such a decision to 
reject will force Navistar to file a petition under Chapter 11 of the Bankruptcy Code, a 
proceeding from which it is not likely to emerge, an option which will result in even greater 
hardship imposed upon Navistar's retirees?”  Id., at *1.  The Sixth Circuit recently revisited the 
1993 settlement approved in Shy v. Navistar and upheld its continued enforcement.  See Shy v. 
Navistar Int’l Corp., 710 F.3d 523 (6

th
 Cir. 2012). 
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The claims in this case are complicated and intertwined.  There are two Classes – current 

employees and retirees – with subgroups within the Current Employee Class based on years of 

service, age and dates of employment as defined by the Ordinance.  Litigation of the many 

claims at issue, for over 7,200 individuals, would necessarily require the Parties and the Court to 

unravel the long history of the CRS.  Moreover, the legal issues presented are complex and 

highly contested, and would almost certainly be litigated to the fullest extent possible – including 

lengthy appeals.  Accordingly, there is tremendous value to the Class Members in resolving this 

matter presently and without the delay that is likely to be associated with continued litigation, 

such that delaying this matter further will not substantially benefit the Classes. See Brotherton v. 

Cleveland, 141 F.Supp.2d 894, 903 (S.D. Ohio 2001). 

3. Substantial data and documentation was analyzed prior to Settlement. 

 

When reviewing the proposed Settlement, the Court should also consider the stage of the 

current litigation and the amount of discovery completed.   These cases have been actively and 

aggressively litigated for nearly five years.  Initial formal discovery was conducted prior to the 

commencement of settlement discussions, and, as discussed above, a very significant amount of 

informal discovery was conducted during the course of the mediation process.  Voluminous data 

regarding the CRS and the effects of the Ordinance was provided and analyzed.  Indeed, much of 

the relevant information regarding the finances and performance of the CRS is public record and 

was obtained and reviewed by counsel and their consultants without need for formal discovery.  

In addition, to facilitate the Parties’ settlement discussions and assess possible resolutions, 

dozens of actuarial projections were prepared and evaluated to consider the Parties’ competing 

proposals.  Moreover, after the MOU was signed, additional confirmatory information has been 

provided to the satisfaction of all counsel. 
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4. The likelihood of success balanced against the amount and form of relief 

offered by the proposed Settlement weigh in favor of approval. 

 

“The most important of the factors to be considered in reviewing a settlement is the 

probability of success on the merits.” In re General Tire & Rubber Co. Sec. Litig., 726 F.2d 

1075, 1086 (6th Cir.1984).  Recent decisions of the U.S. Supreme Court raise questions about 

some of the claims set forth in the complaints, particularly the claims advanced on behalf of the 

Retirees Class.  See e.g. M & G Polymers USA, LLC v. Tackett, 135 S. Ct. 926 (2015) (vacating 

Sixth Circuit decision upholding district court decision in favor of retirees who objected to 

changes in retiree health care contributions, and abrogating International Union, United Auto., 

Aerospace, & Agricultural Implement Workers of Am. v. Yard–Man, Inc., 716 F.2d 1476 (6th 

Cir. 1983)).  In the absence of a settlement, this matter would be litigated to the fullest extent 

possible in every court available at great expense with uncertain outcomes on all sides, but with 

the distinct possibility of unfavorable outcomes for the Classes. The proposed Settlement, while 

very much a compromise, represents real and significant value for the Classes.     

5. The judgment of experienced trial counsel weighs in favor of approving the 

Settlement. 

 

The next factor for consideration is the professional judgment of the experienced trial 

counsel participating in this litigation. When “[b]oth Plaintiffs’ and Defendants’ counsel believe 

that the settlement is fair and reasonable, [that] weighs in favor of approving the settlement.”  

Gentrup, LLC, 2011 WL 2532922, at *3.  The Current Employees Class Plaintiffs have been 

represented by a team of experienced attorneys including counsel with expertise in public sector 

pension matters, civil rights and constitutional litigation, labor and employment, and complex 

class action litigation.  Similarly, the Retirees Class Plaintiffs have been ably represented by a 

counsel experienced in municipal matters and a firm that has handled much of the litigation that 
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has ensued since passage of the Ordinance.  The City and other Defendants have been 

represented by the City Solicitor and highly competent outside counsel.  All of these counsel 

participated directly in the lengthy negotiations in this matter, and it is their judgment after 

carefully weighing all the evidence that the proposed Settlement is in the best interest of their 

clients and the public. 

6. The reaction of plaintiffs weighs in favor of approving the Settlement. 

 

This factor may be more appropriately considered once the Class Members receive the 

Notice and have the opportunity to decide whether to support the proposed Settlement or object 

to its terms.  However, counsel for the Current Employees Class has conducted informational 

meetings regarding the proposed Settlement which have been attended by hundreds of Class 

members.  The overwhelming majority of those in attendance enthusiastically supported the 

settlement, and even applauded.  (See Declarations of Christian A. Jenkins, Robert D. Klausner, 

Marc D. Mezibov and Jeffrey S. Goldenberg filed concurrently). 

7. The public interest weighs in favor of approving the Settlement. 

 

The public interest generally favors the resolution of litigation through compromise. See 

Dillworth v. Case Farms Processing, Inc., 5:08-CV-1694, 2010 WL 776933, at *6 (N.D. Ohio 

Mar. 8, 2010) (“[T]he certainty and finality that comes with settlement also weighs in favor of a 

ruling approving the agreement. Likewise, such a ruling promotes the public’s interest in 

encouraging settlement of litigation.”)  See also Stotts v. Memphis Fire Dept., 679 F.2d 541, 555, 

n.11 (6th Cir. 1982) (rev’d on other grounds), 467 U.S. 561 (1984) (“[S]ettlement agreements 

should ... be upheld whenever equitable and policy considerations so permit. By such agreements 

are the burdens of trial spared to the Parties, to other litigants waiting their turn before 
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overburdened courts, and to citizens whose taxes support the latter. An amicable compromise 

provides the more speedy and reasonable remedy for the dispute.”). 

The public’s interest is particularly implicated in this Litigation.  In the absence of a 

settlement, the taxpayers of the City of Cincinnati will continue to bear the cost and uncertainty 

associated with a severely underfunded public pension system.  While the City of Cincinnati’s 

population has been slowly declining, its pension obligations have been increasing.  Unlike 

private sector pensions backed by the Pension Benefit Guarantee Corporation (“PBGC”), the 

taxpayers of Cincinnati would shoulder the risk associated with the CRS
7
 because benefit levels 

and healthcare costs remain consistent regardless of whether the market rises or falls.  Thus, the 

proposed Settlement, which harnesses the value of a long term funding commitment by the City 

and eliminates any discretion whether to make such contributions, is very much in the public 

interest. 

C. The Proposed Notice Comports With Rule 23(e)(1). 

Before approving a proposed settlement agreement, a district court must “direct notice in 

a reasonable manner to all class members who would be bound” by the settlement. Fed.R.Civ.P. 

23(e)(1)(B).  “The notice should be ‘reasonably calculated, under all the circumstances, to 

apprise interested parties of the pendency of the action and afford them an opportunity to present 

their objections.’” Int'l Union, United Auto., Aerospace, & Agr. Implement Workers of Am. v. 

Gen. Motors Corp., 497 F.3d 615, 629-30 (6th Cir. 2007), citing Mullane v. Cent. Hanover Bank 

& Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950); see also In re Gen. Tire & 

Rubber Co. Sec. Litig., 726 F.2d 1075, 1086 (6th Cir. 1984) (upholding notice that “described the 

terms of the settlement, the reasons for [class representatives' decision to settle], the legal effect 

of the settlement and the rights of the [class members] to voice their objections”). 

                                                 
7
 As a public pension fund, the CRS does not qualify for and is not covered by the PBGC. 
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The proposed Notice attached as Exhibit C satisfies this requirement.  It accurately 

summarizes the material terms of the proposed Settlement and provides information about how 

interested class members can obtain complete copies of all settlement-related documents through 

the Settlement website operated by the Settlement Administrator or by calling the Settlement 

Administrator.  The proposed Notice clearly apprises the members of the Classes of their right to 

object and the procedure to be followed if they wish to do so.  The proposed Notice will be 

issued to each individual Class Member by First Class U.S. Mail to the address provided by 

Defendants, which should in the vast majority of cases be correct because the Class Members are 

either current employees of the City of Cincinnati or retirees (or their dependents) currently 

receiving retirement benefits from the CRS. “[T]he express language and intent of Rule 23 (c)(2) 

leave no doubt that individual notice must be provided to those class members who are 

identifiable through reasonable effort. *** For these class members, individual notice is clearly 

the ‘best notice practicable’ within the meaning of Rule 23 (c)(2) and our prior decisions.” Eisen 

v. Carlisle & Jacquelin, 417 U.S. 156, 175 (1974).  

D. Conditional Certification Is Appropriate Because the Requirements of Rule 

23(a) and 23(b)(1) and (2) Are Satisfied. 

 

Conditional certification and appointment of representatives and class counsel for 

settlement purposes and issuance of Notice “is only the first step in an extensive and searching 

judicial process, which may or may not result in final approval of a settlement,” and, as such, can 

be properly granted based on an informal presentation of the parties’ proposals to the Court.  See, 

e.g., In re Inter-Op Hip Prosthesis Liability Litigation, 204 F.R.D. 330, 337 (N.D. Ohio 2001) 

citing Manual for Complex Litigation, § 30.41, at 236.  This standard is satisfied here. 

The parties request conditional certification of two Classes, defined as follows: 
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Current Employees Class: All individuals (and/or their Dependents or Surviving 

Beneficiaries) who participated in the Cincinnati Retirement System with at least five 

years of creditable service, and who were actively employed otherwise qualified for 

benefits on July 1, 2011, and who are members of “Group C,” “Group D,” “Group E,” or 

“Group F” as these terms are defined by Cincinnati Municipal Code § 203-1-Ml (b), (c), 

(d), and (e).
8
 

 

Retirees Class:  All individuals (and/or their Dependents or Surviving Beneficiaries) 

formerly employed by the City of Cincinnati, the University of Cincinnati, the University 

Hospital f/k/a General Hospital and Hamilton County, who retired on or before July 1, 

2011, and have received retirement benefits from the City of Cincinnati and their 

Dependents and/or their Surviving Beneficiaries who are entitled to those benefits. 

 

1. The Classes are So Numerous that Joinder of All Members is Impracticable.  

The Current Employees Class numbers approximately 2,900 individuals.  The Retirees 

Class is estimated at 4,700.  “As the Court of Appeals has explained, there is no strict numerical 

test in order to establish numerosity.”  Castillo v. Morales, Inc., 302 F.R.D. 480, 487 (S.D. Ohio 

Sept. 4, 2014) (quoting Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 541 (6th Cir. 2012)). 

Instead, courts adopt a flexible approach that considers the particular circumstances of each case.  

Id.  However, when class size reaches “substantial proportions,” the numerosity requirement is 

usually satisfied by the numbers alone. Ross v. Abercrombie & Fitch Co., 257 F.R.D. 435, 442 

(S.D. Ohio 2009); In re Am. Med. Sys., Inc., 75 F.3d 1069, 1079 (6th Cir. 1996) (citing 1 Herbert 

B. Newberg & Alba Conte, Newberg on Class Actions, § 3.05, at 3-26 (3d ed. 1992)). “Often, a 

class of 40 or more members is sufficient to meet the numerosity requirement.”  Castillo, 302 

F.R.D. at 487 (quoting Snelling v. ATC Helthcare Servs. Inc., 2012 WL 6042839, at *5 (S.D. 

Ohio Dec. 4, 2012)).  Thus, the numerosity requirement of Rule 23(a)(1) is satisfied. 

2. There are questions of law and fact common to the Classes. 

                                                 
8
 The Current Employees Class also includes: (a) veterans who purchase service credit sufficient 

to satisfy the five years of service requirement prior to July 1, 2011; and (b) City employees who 
had at least five years of creditable service prior to July 1, 2011 and who retired on or after 
January 1, 2012.  
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Common questions of law and fact pervade the proposed Classes.  The common 

questions for the Current Employees Class include: (1) whether Current Employees Class were 

fully vested in their CRS benefits on July 1, 2011; (2) whether Defendants improperly revoked 

and/or impaired Current Employees Class members vested CRS benefits when they enforced the 

Ordinance; (3) whether Defendants breached or impaired the contractual rights of the Current 

Employees Class when they enforced the Ordinance; (4) whether Defendants are estopped from 

enforcing the Ordinance so as to prevent the revocation and/or impairment of the contractual 

rights of the Current Employees Class; and (5) whether Defendants’ enforcement of the 

Ordinance operated as an unconstitutional taking of the vested property interest of the Current 

Employees Class.   

The claims of the Retirees Class raise similar common questions of law and fact: (1) 

whether Defendants’ offer of retirement benefits to the Retirees Class created a fundamental 

property right, giving each of them a vested right in those retirement benefits which cannot be 

reduced, impaired, revoked, or eliminated; (2) whether Defendants’ actions constitute an 

unlawful taking of the Retirees Class members’ property rights in violation of the United States 

Constitution and/or the Ohio Constitution; (3) whether the Defendants’ have a contractual 

obligation to provide the Retirees Class with certain retirement benefits, which cannot now or 

afterwards be reduced, impaired, revoked, or eliminated; (4) whether the unilateral reduction, 

impairment, revocation, and/or elimination of the Retirees Class members’ retirement benefits 

constitutes a breach of the Defendants’ fiduciary duty; and (5) whether the Defendants are 

estopped from reducing, impairing, revoking, or eliminating the retirement benefits owed to the 

Retirees Class members.   
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  “[T]he commonality requirement will be satisfied as long as the members of the class 

have allegedly been affected by a general policy of the Defendant and the general policy is the 

focus of the litigation.”  Bovee v. Coopers & Lybrand, 216 F.R.D. 596, 608 (S.D. Ohio 2003) 

(citing Putnam v. Davies, 169 F.R.D. 89, 93 (S.D. Ohio 1996); Mayo v. Sears, Roebuck & Co., 

148 F.R.D. 576, 580 (S.D. Ohio 1993)).  “Although Rule 23(a)(2) speaks of ‘questions’ in the 

plural, there need be only one question common to the class.”  Id. (citing Sprague v. Gen. Motors 

Corp., 133 F.3d 388, 397 (6th
 
Cir. 1998)).  The mere fact that questions peculiar to individual 

class members could remain does not defeat a finding of commonality. Id. (citing Sterling v. 

Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988)). The class representatives must 

simply enumerate a question of law or fact common to the class, “the resolution of which will 

advance the litigation.”  Id. (quoting Sprague, 133 F.3d at 397). Therefore, “[t]he commonality 

requirement is satisfied if there is a single factual or legal question common to the entire class.” 

Powers v. Hamilton Cnty. Pub. Defender Comm’n, 501 F.3d 592, 619 (6th Cir. 2007) (citing Am. 

Med. Sys., 75 F.3d at 1080). 

Here, where there are numerous common questions of law and fact, the commonality 

requirement of Rule 23(a)(2) is satisfied as to the Classes. 

3.    The Plaintiffs’ claims are typical of the claims of the Classes. 

The named Plaintiffs’ claims are typical of the members of the Classes.  With respect to 

the Current Employees Class, individuals representing each subgroup as defined by the 

Ordinance are included as representative Plaintiffs.  (See Ex. A pp. 13-14).  The Retirees 

Plaintiffs representing the Retirees Class are all individuals who retired before the effective date 

of the Ordinance.  (Id. pp. 14-15).   
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 The Sixth Circuit has noted that a plaintiff’s claim is typical “if it arises from the same 

event or practice or course of conduct that gives rise to the claims of other class members, and if 

his or her claims are based on the same legal theory.” In re Am. Med. Sys., at 1082 (6th Cir. 

1996) (citing 1 Herbert B. Newberg & Alba Conte, Newberg on Class Actions, § 3.13 (3d ed. 

1992)).  Because the conduct of Defendants that gives rise to the named Plaintiffs’ claims is the 

same as that which gives rise to the claims of the Classes, the typicality requirement of Rule 

23(a)(3) is satisfied. 

4. Plaintiffs have fairly and adequately protected the interests of the Classes. 

 

Rule 23(a)(4) permits certification if “the representative parties will fairly and adequately 

protect the interests of the class.”  The adequacy requirement “serves to uncover conflicts of 

interest between named parties and the class they seek to represent.  A class representative must 

be part of the class and possess the same interest and suffer the same injury as the class 

members.” Beattie v. CenturyTel, Inc., 511 F.3d 554, 562 (6th Cir. 2007) (quoting Amchem 

Prods., Inc. v. Windsor, 521 U.S. 591, 625-26 (1997)).  In Senter, the Sixth Circuit articulated 

two criteria for determining adequacy: (1) “[t]he representative must have common interests with 

unnamed members of the class” and (2) “it must appear that the representatives will vigorously 

prosecute the interests of the class through qualified counsel.”  Senter v. Gen. Motors Corp., 532 

F.2d 511, 525 (6th Cir. 1976). “Class representatives are adequate when it appear[s] that [they] 

will vigorously prosecute the interests of the class through qualified counsel, which usually will 

be the case if the representatives are part of the class and possess the same interest and suffer the 

same injury as the class members.” Beattie, 511 F.3d at 563 (quoting UAW v. GMC, 497 F.3d 

615 (6th Cir. 2007) (alterations in original; citations and internal quotation marks omitted)). 
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The named Plaintiffs have been actively involved in the preparation, prosecution, and 

settlement of this action.  Indeed, several of them attended one or more of the mediation sessions 

with the Court, and there is no indication that any of the named Plaintiffs have any interests that 

are odds with the members of the proposed Classes they seek to represent.  Further, as discussed 

below, Class Counsel is adequate and qualified to assume this responsibility.
9
   

  Thus, the adequacy requirement of Rule 23(a)(4) is satisfied. 

5.   The requirements of Rule 23(b)(1) and (2) are satisfied. 

The proposed classes also satisfy the requirements of Rule 23(b)(1) and (2).  According 

to Rule 23(b)(1), a class action may be maintained when “prosecuting separate actions by or 

against individual class members would create a risk of: (A) inconsistent or varying 

adjudications with respect to individual class members that would establish incompatible 

standards of conduct for the party opposing the class; or (B) adjudications with respect to 

individual class members that, as a practical matter, would be dispositive of the interests of the 

other members not parties to the individual adjudications or would substantially impair or 

impede their ability to protect their interest.” A class action may be maintained pursuant to Rule 

23(b)(2) when “the party opposing the class has acted or refused to act on grounds that apply 

generally to the class, so that final injunctive relief or corresponding declaratory relief is 

appropriate respecting the class as a whole.”  

Here, Rule 23(b)(2), 23(b)(1)(a), and 23(b)(1)(b) are satisfied because the essence of the 

claims asserted by the Classes is that the Defendants have, by passing and implementing the 

Ordinance, imposed or threatened to impose changes to the CRS in a manner that affects the 

Classes in a common manner.   

                                                 
9
 For a more thorough discussion of the qualifications of Plaintiffs’ Counsel, see Section IV.E. at 

p. 22. 
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In short, this case is the epitome of a Rule 23(b)(1) and (2) class action.  Indeed, the 

central tenet of the proposed Settlement is a 30-year Consent Decree governing all aspects of the 

CRS from its funding to its benefit administration to its governance.  Such injunctive relief is 

wholly consistent with the requirements of Rule 23(b)(1) and (2).   See, e.g., Adams v. Anheuser-

Busch Companies, Inc., No. 2:10-CV-826, 2012 WL 1058961, at *10 (S.D. Ohio Mar. 28, 2012) 

(“A class action is appropriate under Rule 23(b)(1)(A) when the party is obliged by law to treat 

the members of the class alike.”); Patrick v. AK Steel Corp., No. 1:05CV681, 2008 WL 4758673, 

at *6 (S.D. Ohio Oct. 27, 2008) (noting that “a classic 23(b)(2) case” is one in which the 

“defendant's alleged actions are generally applicable to the class as a whole and injunctive relief 

would be appropriate if entitlement to relief is established.”) (internal citation omitted); Bailey v. 

AK Steel Corp.¸ No. 1:06-cv-468, 2008 U.S. Dist. LEXIS 16704, *23 (S.D. Ohio Feb. 21, 2008); 

(stating that “retiree health benefit class actions are routinely brought as mandatory classes, not 

as opt-outs.”)  

Specifically, Rule 23(b)(2) is satisfied because this Settlement provides both Classes with  

declaratory and injunctive relief.  For example, the City is providing prospective relief by 

agreeing to make a yearly 16.25 percent fixed contribution to the CRS fund for the next 30 years. 

Rule 23(b)(1)(b) also is satisfied because this Settlement provides both Classes with 

injunctive CRS Fund-wide relief including revisions to  how the City contributes to the CRS 

Fund, how the city calculates benefits for employees and retirees, and how the City will provide 

healthcare.  As such, the class wide relief provided by this Settlement to each individual plaintiff 

is necessarily and practically dispositive of all other Class Members and impacts each such Class 

Member’s ability to protect its own interest. 
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For many of the same reasons, Rule 23(b)(1)(a) is also satisfied.  Conflicting rulings on 

whether certain pension benefits are vested property interests would force the City to impose 

incompatible standards of conduct upon any number of CRS beneficiaries.  This class action 

Settlement will avoid such conflicts by applying the same uniform relief to the thousands of 

members in each Class.
10

   

E. Appointment of Class Counsel is Appropriate Pursuant to Rule 23(g). 

Finally, the appointment of Class Counsel for the proposed Classes is appropriate under 

Rule 23(g).  The qualifications and experience of the proposed Class Counsel are detailed in their 

declarations filed in support of this Motion.  Each is fully qualified to serve as class counsel, and 

the Court, having supervised the lengthy mediation process in this case, is acquainted with all of 

the proposed counsel.  Accordingly, the parties respectfully request that the Court conditionally 

certify the proposed Classes and appoint the proposed class representatives and class counsel to 

represent the Classes, all for the limited purpose of Settlement. 

F. Scheduling The Final Fairness Hearing Is Appropriate. 

The last step in the settlement approval process is the fairness hearing, at which time the 

Court may hear all evidence and arguments necessary to conclusively evaluate this Settlement to 

determine whether final approval is warranted.  Accordingly, the Parties request that the Court 

set a date no earlier than September 14, 2015 for the Fairness Hearing. 

V. CONCLUSION 

 Based upon the foregoing, the Parties respectfully move the Court for: (i) preliminary 

approval of the proposed Settlement of this matter detailed in the Settlement Agreement attached 

                                                 
10

Moreover, considering all of the class Members are drawing benefits from the same CRS Fund, 
relief to one Class Member could have had a deleterious practical effect on the City’s ability to 
provide global relief to all beneficiaries. See also Yost v. First Horizon Nat’l Corp., No. 08-
22293-STA-cgc, 2011 U.S. Dist. LEXIS 6000, *63-68 (W.D. Tenn. June 3, 2011) (explaining 
23(b)(1) certification in the benefits and pension context.).  
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as Exhibit A and the Consent Decree attached as Exhibit B; (ii) conditional certification of the 

proposed Classes for purposes of settlement; (iii) appointment of class representatives and class 

counsel for purposes of settlement; (iv) approval of, and authorization to issue, the proposed 

Class Notice attached as Exhibit C; and (v) entry of an Order with respect to the foregoing and 

setting a date for a Fairness Hearing in the proposed form attached as Exhibit D. 

Dated:   May 7, 2015 
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Respectfully submitted, 
 
COUNSEL FOR CURRENT 
EMPLOYEES CLASS  COUNSEL FOR DEFENDANTS 
 
 
/s/ Christian A. Jenkins  /s/ Steven P. Goodin 
Christian A. Jenkins (0070674) 
Niroshan M. Wijesooriya (0079780) 
Minnillo & Jenkins Co., LPA  
2712 Observatory Avenue 
Cincinnati, Ohio  45208 
Tel:   (513) 723-1600 
Fax:  (513) 723-1620 
cjenkins@minnillojenkins.com 
niro@minnillojenkins.com 

 Steven P. Goodin (0071713) 
John B. Pinney (0018173) 
Graydon, Head & Ritchey, LLP 
Fifth Third Center 
511 Walnut Street, Suite 1900 
Cincinnati, Ohio  45202 
Tel:   (513) 629-2845 
Fax:  (513) 651-3836 
sgoodin@graydon.com 
jpinney@graydon.com 

   
/s/ Jeffrey S. Goldenberg  /s/ Paula Boggs Muething 
Jeffrey S. Goldenberg (0063771) 
Todd B. Naylor (0068388)  
Goldenberg Schneider, LPA 
One West Fourth Street, 18

th
 Floor  

Cincinnati, Ohio  45202 
Tel:   (513) 345-8291 
Fax:  (513) 345-8294 
jgoldenberg@gs-legal.com 
tnaylor@gs-legal.com 

 Paula Boggs Muething (0080018) 
City Solicitor 
City of Cincinnati 
801 Plum Street, Room 214 
Cincinnati, OH  45202 
Tel:   (513) 352-3320 
Fax:  (513) 352-1515 

   
/s/ Robert D. Klausner   
Robert D. Klausner (244082) 
Klausner, Kaufman, Jensen & Levinson 
7080 NW 4

th
 Street 

Plantation, Florida  33317 
Tel:  (954) 916-1202 
Fax:  (954) 916-1232 
bob@robertdklausner.com 

  

 
 

  

/s/ Marc Mezibov   
Marc Mezibov (0019316) 
The Law Office of Marc Mezibov, Inc. 
401 East Court Street, Suite 600 
Cincinnati, Ohio  45202 
Tel:  (513) 621-8800 
Fax:  (513) 621-8833 
mmezibove@mezibov.com 
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RETIREES’ CLASS COUNSEL 

 

 
/s/ Robert A. Pitcairn, Jr.   
Robert A. Pitcairn, Jr. (0010293) 
James F. McCarthy (0002245) 
Katz, Teller, Brant & Hild 
255 E. Fifth Street, Suite 2400 
Cincinnati, Ohio  45202 
Tel:   (513) 977-3477 
Fax:  (513) 762-0077 
rpitcairn@katzteller.com 

  

 

COUNSEL FOR AFSCME 

 
 
/s/ R. Sean Grayson   
Sean Grayson (0030641) 
6800 North High Street 
Worthington, OH  43085 
Tel:  (614) 841-1918 
Fax:  (614) 841-1299 
sgrayson@afscme8.org 

  

 
 
 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on May 7, 2015, I electronically filed a true copy of the foregoing 

using the CM/ECF system, which will send notification of such filing to all counsel of record. 

    
 /s/ Christian A. Jenkins  
        

5576394.2 

 

KTBH: 4812-1391-8755, v.  2 
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COLLABORATIVE SETTLEMENT AGREEMENT

The City of Cincinnati ("City"), the Cincinnati Retirement System ("CRS"), Mayor John

Cranley ("Mayor"), City Manager Harry Black ("City Manager"); Nick Sunyak ("Sunyak")

Jeffery Harmon ("Harmon"), Jill Allgeyer ("Allgeyer"), Kim Kappel ("Kappel"), Waleia

Jackson ("Jackson"), Finley Jones ("F. Jones"), and Richard Ganulin ("Ganulin"), individually

and on behalf of the classes and sub-classes of current City employee plaintiffs later defined

herein; Thomas A. Gamel, Sr., ("Gamel"), Paul Smith ("Smith"), Mark K. Jones ("M. Jones"),

Dennis Davis ("Davis"), Ely Ryder ("Ryder") and Ann DeGroot ("DeGroot"), individually and

on behalf of the class of intervening City retiree plaintiffs later defined herein; and the American

Federation of State and Municipal Employees Ohio Council No. 8 ("AFSCME") ("the Parties")

do hereby enter into this Collaborative Settlement Agreement ("Agreement" or "Collaborative

Agreement") on May 7, 2015. This Collaborative Agreement constitutes a full and complete

settlement of any and all claims asserted against the City, the CRS and related City Defendants,

or that could have been asserted, in consideration of the mutual promises of the Parties and

pursuant to the terms and conditions set forth below, all subject to the approval of the Court.

INTRODUCTION

The Parties have litigated complex questions about the management of the CRS —and the

respective rights of plan participants —for nearly five years. This litigation has addressed, inter

alia, benefits levels, eligibility requirements, healthcare benefits and funding mechanisms.

While some of these lawsuits have been subject to conclusive appellate rulings, many pertinent

legal and factual questions remain. In past years, each new set of proposed CRS reforms have

invited a new round of legal challenges — including, but not limited to, questions of procedural

and substantive due process as raised by both current employees, future retirees and current

retirees.
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The Parties have concluded that continued. litigation would be wasteful and

counterproductive. Any dispositive rulings on the pending issues would likely take years to

achieve —years during which the CRS' accruing unfunded liability would continue to grow and

the City's bond rating may become ever more endangered. Given these facts, the Parties

determined it was in their best interests and the public interest to craft a collaborative mediation

process in which all issues relating to the CRS are addressed. These efforts culminated in the

terms of this Collaborative Agreement.

VALUE STATEMENT

This Collaborative Agreement represents a sincere effort to "share the pain" of complex

and much-needed pension reforms. It is the product of many months of cooperative,

collaborative and iterative negotiations amongst the City, representatives of employees, a labor

union which represents many of them, and representatives of City retirees.

The reforms promulgated in this Collaborative Agreement constitute a comprehensive

strategy to stabilize the CRS while also securing sustainable and competitive retirement benefits

for both current and future City retirees. The terms of this Collaborative Agreement will greatly

improve the City's long-term financial position and will meaningfully address concerns

regarding the City's creditworthiness as determined by both governmental entities and national

credit rating agencies.

GOALS OF COLLABORATIVE SETTLEMENT AGREEMENT

While this Agreement primarily addresses the accruing unfunded liability that has

destabilized the CRS during the past decade, its overall goals go far beyond actuarial

calculations. The Parties acknowledge that years of poor communication' among the various

stakeholders has created suspicion and occasional animosity. This contentious atmosphere has

often rendered substantive discussions impossible. Thus, this Agreement addresses both

2
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material issues within the CRS and the less tangible (but equally important) issues of trust,

access and transparency that have long hampered reform efforts. Accordingly, the Parties have

adopted the following overarching goals in regards to the structure and implementation of this

Agreement:

First Goal: Stabilize the overall financial position of the CRS so that both current and future

retirees can expect to receive meaningful and competitive benefits in the future,

specifically pension, including a Cost of Living Adjustment ("COLA"), and

healthcare benefits.

Second Goal: The pension trust fund will be funded at actuarially appropriate levels, with the

goal of establishing a projected 100 percent funding-ratio in 30 years, and will

remain so funded for the balance of this Agreement, pursuant to its terms and

provisions.

Third Goal: The trust fund for healthcare benefits is to be funded at actuarially appropriate

levels sufficient to provide the healthcare benefits set forth herein for the

remaining term of this Agreement, subject to the terms of this Agreement.

Fourth Goal: Reduce the CRS's accruing unfunded liability so that national credit rating
agencies and state agencies will no longer threaten the City with potentially
devastating downgrades directly related to such liability.

Fifth Goal: Set forth along-term plan to ensure the provision of pension benefits for future

generations of City employees, while also maintaining flexibility to address
unexpected market downturns and upturns as well as new opportunities.
Specifically, the City must be able to consider and respond to possible merger
opportunities with other large public retirement systems. The City must also retain

its ability to adapt to changes in the healthcare marketplace, especially those

changes precipitated by federal law.

Sixth Goal: Retirees have made irrevocable elections of retirement benefits, expecting the City

to guarantee those promised benefits, and thus understandably seek stability in

those benefits. They must have confidence that those retirement benefits will be

funded by the City and that the City will not ignore its funding commitment for

those benefits. They must also have confidence that neither the City nor the other

Parties will attempt to alter these benefits outside of the parameters set forth in this

Agreement.

Seventh Goal: Increase the transparency of CRS-related decisions so that both current and future

retirees may better understand and exercise their collective rights as members of

the system.
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Further, this Agreement will resolve the issues raised by the various pending complaints

and motions for preliminary injunction, as well as the pending writ of mandamus filed by

AFSCME on behalf of its Cincinnati-area members in the Hamilton County Court of Common

Pleas.

The Parties, their agents, successors and all persons in active concert or participation with

any of them shall abide by the terms of this Agreement. It is understood and agreed that the

terms and implementation of this Agreement are not intended to (and shall not be construed to)

violate the terms of any collective bargaining agreement by and between the City and any other

entities representing employees of the City. Additionally, it will not include any terms and

conditions of employment that must be negotiated by and between the City, the Parties and any

other such representative entities.

The Parties also acknowledge that asset performance and the macro-economic

environment are beyond the control of the CRS stakeholders and the Court.

JURISDICTION

This Collaborative Agreement memorializes the terms by which the Parties fully and

finally resolve the allegations and claims set forth in two consolidated cases pending before the

Honorable Michael R. Barrett in the United States District Court for the Southern District of

Ohio: (1) Sunyak v. City of Cincinnati, Case No. 1:11-cv-445; and (2) HaNmon v. City of

Cincinnati, Case No. 1:12-cv-329. In addition, this Agreement fully and finally resolves the

allegations and claims set forth in the litigation titled State ex rel. Council 8 AFSCME, et al. v.

City of Cincinnati, et al., Case No. A 1104791, pending before the Hamilton County Court of

Common Pleas.
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Central to this Agreement is the Consent Decree which is attached hereto as Exhibit 1

and which fully incorporates by reference the terms of this Agreement. The Consent Decree

establishes that the Court shall retain jurisdiction over the implementation, interpretation,

administration, and enforcement of this settlement following the Effective Date.

The Parties agree that, after Finality, they will: (1) dismiss with prejudice the claims

asserted in the Actions; and (2) approve the terms and conditions of this Agreement and the

related Consent Decree, such that these Actions and the claims shall be finally and fully

resolved, settled, and compromised based upon and subject to the terms and conditions set forth

both in this Agreement and attached Consent Decree.

DEFINITIONS

Wherever used in this Agreement and the attached Consent Decree, the following

boldface terms have the meanings specified below:

"115 Trust Fund" means the fund to be created under Section 115 of the United States

Internal Revenue Code and those funds to be held in trust and invested for the sole purpose of

funding secured health care benefits for eligible retired members of the CRS.

"401(h) Account" means the funds presently held and invested for the purpose of

funding retirees' medical benefits.

"Actions" or "Litigation" mean the following cases now pending: Sunyak v. City of

Cincinnati, Case No. 1:11-cv-445 (S.D. Ohio); HaNmon v. City of Cincinnati, Case No. 1:12-cv-

329 (S.D. Ohio); and State ex t^el. Ohio Council 8 AFSCME, et al. v. City of Cincinnati, et al.,

Case No. A 1104791 (Hamilton County Ohio Court of Common Pleas).

5
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"AFSCME" means the plaintiff in the litigation titled State ex ~^el. Council 8 AFSCME,

et al. v. City of Cincinnati, et al., Case No. A 1 104791, pending before the Hamilton County

Ohio Court of Common Pleas.

"Class Counsel" means Current Employees Class Counsel and Retirees Class Counsel.

"Class Member(s)" means an individual who is either a Current Employees Class

member or a Retirees Class member.

"Class Notice" or "Notice" means the settlement notice set forth below, the text of

which shall be substantially similar to the notice attached hereto as Exhibit 2.

"Classes" means the Current Employees Class and the Retirees Class.

"COLA" means cost of living adjustment to a pension annuity payment.

"Consent Decree" means the decree to be entered, a copy of which is attached hereto as

E~ibit 1.

"Court" means the United States District Court for the Southern District of Ohio,

Western Division, which is presiding over this settlement and the Sunyak and Harmon actions.

"Covered Payroll" means the annual amount of pensionable salaries for full-time

employees who are members of the CRS. The City represents and warrants that this amount has

been employed in the actuarial calculations referenced throughout this Agreement, including, but

not limited to, the calculation of the City's Annual Contribution. This definition only applies to

the terms and provisions of this Agreement.

"CRS" means the Cincinnati Retirement System.

"CRS Pension Trust Fund" means those funds to be held in trust and invested for the

purpose of funding benefits, other than medical benefits, for the CRS.
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"Current Employees Class" means the approximately 2,900 current City employees

(approximately 2,400 are employed as of the date of this Agreement) defined as follows: All

individuals who participated in the CRS with at least five years of creditable service and who

were actively employed or otherwise qualified for benefits on July 1, 2011, and who are

members of Group C, Group D, Group E, or Group F as these terms are defined by Cincinnati

Municipal Code ("CMC") §203-1-M1 (b), (c), (d), and (e). The Current Employees Class also

includes the Dependents and/or the Surviving Beneficiaries of any Current Employees Class

member who are entitled to the retirement benefits which are the subject of this Agreement and

Consent Decree. As detailed below in the subclass descriptions, members of the Current

Employees Class have experienced significant increases in their pension contributions,

reductions in their eventual retirement benefits, extensions of the years of work required to be

eligible for unreduced pension benefits, and significant increases in current healthcare costs

during their employment, including an increase of more than 100 percent in their premiums in

recent years.

"Current Employees Class Counsel" means Marc D. Mezibov, Esq., Robert D.

Klausner, Esq., Christian A. Jenkins, Esq., and Jeffrey S. Goldenberg, Esq.

"Current Employees Class Representatives" mean the Current Employees Plaintiffs

designated in this document.

"Defendants" or "City Defendants" mean the Defendants in any of the Actions who

are: (1) the City, (2) the Mayor, (3) the City Manager, (4) the Vice-Mayor, (5) the City Council

Members, (6) the CRS; and (7) the Board of Trustees of the CRS ("Board").

7
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"Defendants' Counsel" means Steven P. Goodin, Esq. and John Pinney, Esq. (and the

law firm of Graydon Head and Ritchey, LLP) and the City Solicitor for the City of Cincinnati,

Paula Boggs Muething.

"Dependents" means spouses and eligible dependent children and orphans of members

of the Current Employees Class and the Retirees Class.

"Effective Date" or "Effective Date of the Settlement" means the day after which all

of the following events have occurred: (1) this Settlement Agreement is fully executed by all the

Parties; (2) the Court enters the Preliminary Approval Order as set forth below; and (3) the Court

enters the Order Granting Final Approval as set forth below.

"Fairness Hearing" means the hearing before the Court at which time the Court

considers:

(1) Whether this Agreement, including the Exhibits to this Agreement, should be

approved as fair, adequate, and reasonable;

(2) Whether an Order Granting Final Approval as set forth below should be

entered;

(3) Whether the applications of Class Counsel for payment of attorneys' fees,

costs and expenses should be approved; and

(4) Any other matters addressed by the Court, including any objections properly

raised by Class Members.

"Finality" means: (1) If no timely appeal has been taken from the Order Granting Final

Approval, the day after the day on which all periods of time for any Party or Class Member to

appeal have expired; or (2) If any timely appeal is undertaken, the day after the day on which

any such appeal shall have been fully resolved, the Final Order shall have been affirmed in all
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material respects, and no further appeal to, or discretionary review remains in any court (whether

by expiration of the time for any further appeal or otherwise).

"Funded Ratio" means the actuarial value of assets divided by the actuarial accrued

liability at a given period in time.

"Group CSub-Class" means the Current Employees Class members who are also

members of Group C.1 The Group CSub-Class is represented by Jill Allgeyer. The adoption

and enforcement of Ordinance No. 84-2011 negatively impacted members of Group C because

they no longer would receive a death benefit of at least $5,000.

"Group DSub-Class" means the Current Employees Class members who are also

members of Group D.2 The Group DSub-Class is represented by Kappel, Jackson, and Ganulin.

The adoption and enforcement of Ordinance No. 84-2011 negatively impacted members of

Group D because they no longer receive a death benefit of at least $5,000 and a three percent

COLA compounded annually. Ordinance No. 84-2011 replaced the three percent compounding

COLA with a simple indexed COLA not to exceed two percent. Members of Group D who did

not retire on or before January 1, 2014 were automatically assigned to Group E.

"Group ESub-Class" means the Current Employees Class members who are also

members of Group E.3 The Group ESub-Class is represented by F. Jones. Pursuant to the

adoption and enforcement of Ordinance No. 84-2011, members of Group E no longer receive a

death benefit of at least $5,000, a three percent per year COLA compounded annually, and a

retirement benefit amount calculated based on the highest 36 months final average salary with a

' CMC §203-1-M1 (c) defines Group C as those employees who had at least 30 years of service credit before July 1,
2011, or who were at least 60 years old with 5 years of service credit before July 1, 2011.
2 CMC §203-1-M1 (d) defines Group D as those employees who have at least 30 years of service credit by
December 31, 2013, or employees who reach age 60 with at least 5 years of service credit by December 31, 2013.
3 According to the CMC §203-1-M1 (e), Group E consists of those employees originally assigned to Group D who
did not retire on or before January 1, 2014.

0
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2.22 percent or 2.5 percent multiplier applicable to all years of creditable service ("Higher

Benefit Amount"). Ordinance No. 84-2011 replaced the three percent compounding COLA with

a simple indexed COLA not to exceed two percent and replaced the Higher Benefit Amount with

a less generous formula to calculate the benefit accrued from January 1, 2014 until retirement -

limiting the multiplier applicable to such years to two percent for years over 30 years of service

and 2.2 percent for all other years after January 1, 2014 and using the highest 60 months final

average salary for years after said date:

"Group FSub-Class" means the Current Employees Class members who are also

members of Group F.4 The Group FSub-Class is represented by Sunyak and Harmon. Pursuant

to the adoption and enforcement of Ordinance No. 84-2011, members of Group F no longer

receive the Higher Benefit Amount, and the right to retire with unreduced benefits upon reaching

30 years of service - regardless of age. Ordinance No. 84-2011 replaced the three percent

compounding COLA with a simple indexed COLA not to exceed two percent, replaced the

Higher Benefit Amount with a new formula to calculate the benefit accrued from July 1, 2011

until retirement - limiting the multiplier for years after July 1, 2011 to 2.2 percent for years of

service up to 30 and two percent for years of service over 30. It also used the highest 60 months

final average salary for years after July 1, 2011, and replaced the 30 years of service requirement

with a requirement that such employees also must be 60 years of age to receive full unreduced

benefits.

"Higher Benefit Amount" means a death benefit of at least $5,000, a three percent

COLA compounded annually, a retirement benefit amount calculated based on the highest 36

4 The Current Employees Class only includes those members of Group F who had at least 5 years of creditable
service on July 1, 2011 and who were not assigned to Group C, D, or E.
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months' salary with a 2.22 percent or 2.5 percent multiplier applicable to all years of creditable

service.

"Notice Date" means the first day on which the Notices are mailed.

"Notice Program" means the process by which information about this Settlement shall

be made available to the Current Employees Class members and the Retirees Class members as

set forth below.

"Order Granting Final Approval" or "Final Order" means the Order from the Court

granting final approval to this Settlement and ordering that this Court retain jurisdiction over the

administration, enforcement, and interpretation of this settlement pursuant to and consistent with

the Consent Decree.

"Ordinance No. 84-2011" means City Ordinance No. 84-2011 which became effective

on July 1, 2011.

"Ordinance No. 85-2011" means City Ordinance No. 85-2011 which became effective

on July 1, 2011.

"Original Plaintiffs" or "Current Employees Plaintiffs" mean the following plaintiffs

in the Sunyak and Harmon cases: (1) Sunyak, (2) Harmon, (3) Allgeyer, (4) Kappel, (5) Jackson,

and (6) Ganulin, each of whom were active City employees at the time the Sunyak and Harmon

cases were filed. Current Employees Plaintiffs also include F. Jones, who is to be added as a

party to this litigation pursuant to the Preliminary Approval Order.

"Parties" mean: (1) the Current Employees Plaintiffs; and (2) the Current Employees

Class, (3) the Retiree Plaintiffs; (4) the Retirees Class; (5) AFSCME; and (6) the Defendants.

"Plaintiffs" mean the Current Employees Plaintiffs, the Retiree Plaintiffs, and AFSCME.

11
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"Preliminary Approval Date" means the date on which the Court enters the

Preliminary Approval Order.

"Preliminary Approval Order" means the Order from the Court granting preliminary

approval to this Settlement.

"Retiree Plaintiffs" mean the following retirees who initially filed a Motion to Intervene

in the Sunyak and Harmon cases on March 17, 2014: Gamel, Beets, Smith, M. Jones, Davis,

Ryder, and DeGroot.

"Retirees Class" means the approximately 4,400 individuals formerly employed by the

City of Cincinnati, the University of Cincinnati, the University Hospital f/k/a General Hospital

and Hamilton County, who retired on or before July 1, 2011 and have received retirement

benefits from the City and their Dependents and/or their Surviving Beneficiaries who are entitled

to those benefits. Pursuant to the adoption and enforcement of Ordinance No. 84-2011 and

Ordinance No. 85-2011, members of the Retirees Class no longer receive a death benefit of

$7,500, having been reduced to $5,000, no longer receive premium-free healthcare separately

identified as a benefit on documents signed by retirees upon retirement and which premiums

totaled as much as $1,125 in 2014, no longer receive dental and vision insurance coverage both

of which premiums totaled $875 in 2014, no longer receive reimbursement for Medicare

premiums of over $1,200 per year (over $2,400 per year including spouse), have a smaller

healthcare provider network and many no longer qualify for "carve-out" benefits owing to a

more stringent criteria. Members of the Retirees Class and their beneficiaries lost over an

estimated $4,000 per capita per year in healthcare benefits as a result of benefit reductions

imposed in 2010 through 2012. Additionally, Members of the Retirees Class are prepared to

sacrifice an additional $2,800 per capita per year in pension in order to gain long-term stability

12
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in healthcare benefits which had been reduced. These costs have been and will be imposed on

retirees whose average pension is $35,000. Further, other Retirees Class benefits have been

threatened by the huge growth in CRS unfunded liabilities, which is .a result, in part, of the

City's failure to contribute to the CRS Pension Fund in accordance with the funding formula set

forth in §203-93 CMC. The Retirees Class is also concerned about the potential loss of their

Death Benefits of $5,000 per retiree.

"Retirees Class Counsel" means Robert A. Pitcairn, Jr., Esq., James F. McCarthy, III,

Esq., Peter J. 0' Shea, Esq. and the law firm of Katz, Teller, Brant & Hild.

"Retirees Class Death Benefit" A lump sum of $5,000 available only to the members of

the Retirees Class in accordance with the provisions of CMC § 203-47, in effect January 1, 2015.

"Retirees Class Healthcare Benefits" means those benefits provided by the CRS to the

Retirees Class. The benefits include: (1) the specific benefits described in the Medical Benefits

Booklet for City of Cincinnati Retirees administered by Anthem, effective January 1, 2014,

subject to the limitations and exclusions, copayments, deductibles and coinsurance requirements

specified in that booklet (a copy of that booklet is attached as Exhibit 3); (2) the "exclusion

approach," as used in 2014, for the coordination of Medicare benefits; (3) l~ formulary as

administered in 2014 by Optum (and as set forth on the Optum website at www.optumrx.com);5

(4) the limitations, exclusions, copayments, deductibles and coinsurance requirements as

prescribed in the contract by and between the City and Optum in effect in 2014 (a copy of that

agreement is attached as Exhibit 4); (5) Rx Coach program which provides no-copay

prescriptions for lipids reduction, high blood pressure regulation, and diabetes control for

patients who participate in provider counseling programs; (6) no lifetime limit on benefits; (7) all

5 Members must create an account to sign into the website. Once logged in, members should select the link titled
"Formulary" to view the list of approved drugs. A hard copy of the Formulary for December 31, 2014 shall be
retained by Retirees Class Counsel.

13

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 14 of 268  PAGEID #: 1520



"preventative health care" and "essential health care" benefits, as mandated by the State of Ohio

or the federal government; and (8) such treatment and formularies which are generally accepted

best medical practices. This definition is subject to the terms of this Agreement.

"Retirees Class Representatives" mean the Retiree Plaintiffs as identified in this

document.

"Settlement Administrator" means the entity responsible for issuing notice to Current

Employees Class and the Retirees Class.

"Settlement Date" means the date on which this Agreement becomes fully executed by

all the Parties..

"Settlement Website" means the Internet website described herein.

"Surviving Beneficiaries" means spouses and eligible dependent children and orphans

of members of the Current Employees Class and the Retirees Class.

"Tax Receipts" means the gross annual amount of funds collected by the City from all

taxes, income and property.

GENERAL ALLEGATIONS PROVIDING CONTEXT FOR SETTLEMENT

Generally, the Original Plaintiffs allege in their Amended Consolidated Complaint that

the Defendants unlawfully revoked and impaired their vested retirement benefits by adopting

and enforcing Ordinance No. 84-2011.

The Original Plaintiffs seek declaratory and injunctive relief for themselves and all others

similarly situated who participated in the CRS and had earned or purchased as provided in this

Agreement at least five years of creditable service prior to July 1, 2011, and who are members of

Group C, Group D, Group E or Group F as these Groups are defined by Cincinnati Municipal

Code § 203-1-M1(b), (c), (d), and (e).
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Allgeyer is a member of Group C. Pursuant to the adoption and enforcement of

Ordinance No. 84-2011, members of Group C no longer receive a death benefit of at least

$5,000. Allgeyer will represent the Group CSub-Class of the Current Employees Class.

Kappel, Jackson, and Ganulin are members of Group D. Pursuant to the adoption and

enforcement of Ordinance No. 84-2011, members of Group D no longer receive a death benefit

of at least $5,000 and a three percent COLA compounded annually. Ordinance No. 84-2011

replaced the three percent compounding COLA with a simple indexed COLA not to exceed two

percent. Members of Group D who did not retire on or before January 1, 2014 were

automatically assigned to Group E. Kappel, Jackson and Ganulin will represent the Group D

Sub-Class of the Current Employees Class.

F. Jones is a member of Group E. Pursuant to the adoption and enforcement of Ordinance

No. 84-2011, members of Group E no longer receive the Higher Benefit Amount. Ordinance No.

84-2011 replaced the three percent compounding COLA with a simple indexed COLA not to

exceed two percent and replaced the Higher Benefit Amount with a less generous formula to

calculate the benefit accrued from January 1, 2014 until retirement —thus limiting the multiplier

applicable to such years to 2.2 percent up to 30 years and two percent for each year of service

accrued thereafter. F. Jones will represent the Group ESub-Class of the Current Employees

Class.

Sunyak and Harmon are members of Group F. Pursuant to the adoption and enforcement

of Ordinance No. 84-2011, members of Group F no longer receive the Higher Benefit Amount,

and the right to retire with unreduced benefits upon reaching 30 years of service - regardless of

age. For Group F, Ordinance No. 84-2011 replaced the three percent compounding COLA with

a simple indexed COLA not to exceed two percent, replaced the Higher Benefit Amount with a
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less generous formula to calculate the benefit accrued from July 1, 2011 until retirement -

limiting the multiplier to 2.2 percent for years of service up to 30 and two percent for years of

service over 30 and using the highest 60 months final average salary, and replaced the 30 years

of service requirement with a requirement that such employees also must be 60 years of age to

receive unreduced benefits. Sunyak and Harmon will represent. the Group FSub-Class of the

Current Employee Class.

Generally, the Retiree Plaintiffs allege that the City has already unilaterally and

significantly curtailed retiree health benefits and threatened and continues to threaten to further

suspend or significantly curtail retiree health benefits, reduce the Retiree Plaintiffs' COLA from

the current three percent compounding COLA with a simple indexed COLA not to exceed two

percent, and to suspend the COLA for a period of years.

Pursuant to the adoption and enforcement of the Ordinance No. 84-2011 and Ordinance

No. 85-2011, Members of the Retirees Class no longer receive a death benefit of $7,500, having

been reduced to only $5,000, no longer receive premium-free healthcare separately identified as

a benefit on documents signed by retirees upon retirement and which premiums totaled as much

as $1,125 in 2014, no longer receive premium-free dental and vision insurance coverage both of

which premiums totaled $875 in 2014, no longer receive reimbursement for Medicare premiums

of over $1,200 per year (over $2,400 per year including spouse), have a smaller healthcare

provider network and many no longer qualify for "carve-out" benefits owing to more stringent

criteria. Members of the Retirees Class and their beneficiaries estimate their losses to be over

$4,000 per capita per year in healthcare benefits as a result of benefit reductions imposed in 2010

through 2012. Additionally, Members of the Retirees Class are prepared to sacrifice an

additional estimated $2,800 per capita per year in pension in order to gain long-term stability in
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healthcare benefits which had been reduced. These costs have been and will be imposed on

retirees whose average pension is $35,000. Further, other Retirees Class benefits have been

threatened by the huge growth in CRS unfunded liabilities, which is a result, in part, of the

City's failure to contribute to the CRS Pension Fund in accordance with the funding formula set

forth in §203-93 CMC. The Retirees Class is also concerned about the potential loss of the

Retiree's Class Death Benefit. These concerns are based upon numerous communications from

and discussions with City officials.

The Members of the Retirees Class are also concerned that the adjudication of the

Original Plaintiffs' claims in the Amended Consolidated Complaint will prejudice them by

"adversely affecting" the financial viability and ability of the CRS to pay benefits, and that any

settlement related to the Original Plaintiffs' Amended Consolidated Complaint could prejudice

the Retirees Class Members' ability to independently assert their claims at a later date. The

Plaintiffs are also concerned that, in the absence of a global resolution, the CRS Pension Fund,

which is approximately 36 percent underfunded as of December 31, 2013, is likely to be unable

to pay out future benefits. Consequently, the City is likely to eliminate or substantially modify

and/or further reduce the retirement benefits.

AFSCME, which represents approximately 1,800 current employees of the City, filed an

action in mandamus in the Hamilton County Court of Common Pleas alleging that the City failed

to adequately fund the CRS in violation of the terms of the Cincinnati Municipal Code.

AFSCME and its members are concerned that the adjudication or settlement of the Original

Plaintiff's claims in the Amended Complaint will prejudice them by adversely affecting the

City's ability to adequately fund the CRS and to pay future benefits to AFSCME's members.

AFSCME's members are also concerned that in the absence of a global settlement and with any
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continued underfunding of the CRS, the City would face fiscal challenges in balancing the

General Fund and in the downgrading of the City's bond rating that would result in reduction or

loss of City services, layoffs, increased employee benefit and CRS contributions and/or reduced

health care benefits.

The City contends that it faces several imminent fiscal and regulatory challenges that

require immediate action to stabilize the CRS. These challenges include, but are not limited to,

the following:

i. The ongoing negative impact on the City's general obligation bond rating if

the City cannot reduce or eliminate the CRS' accruing unfunded liability;

ii. The concern that the Ohio Auditor could place the City on fiscal caution,

watch, or emergency pursuant to relevant provisions of the Ohio Revised

Code;

iii. The concern that the CRS Pension Fund has an unfunded liability in excess of

$829 million and is only 63.2% funded as of December 31, 2013; and

iv. Contemplated legislation in the Ohio General Assembly, which if approved,

will require pension systems in the State to be 100% funded within a 30-year

period.

The City thus contends that it is in a position of substantial fiscal challenge which may

adversely affect its long-term ability to sustain the CRS.

Further, recent jurisprudence involving retiree healthcare, including but not limited to

M&G Polymers USA, LLC v. Tackett, 574 U.S. (2015), may limit the ability of the Retirees

Class to effectively litigate their rights to any such benefits. Moreover, recent jurisprudence has

failed to provide clarity about common law and statutory entitlement to set COLA levels and
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other retirement benefits. Thus, there is risk to all Parties concerning the possible result of

continued litigation. The Parties agree that ajudicially-supervised collaborative resolution of

these issues is in the best interest of the Parties.

CLASS CERTIFICATION

The Parties agree that the goal of securing the implementation of the terms of this

Agreement shall be accomplished through certification of plaintiff class actions (and related

subclasses) under Fed. R. Civ. P. 23(b)(1)(a), 23(b)(1)(b) and 23(b)(2) covering the Classes. The

Original Plaintiffs shall serve as class representatives of the Current Employees Class and the

Retiree Plaintiffs shall serve as class representatives of the Retirees Class. The Parties

acknowledge that AFSCME members are included within the Current Employees Class and

related sub-classes. The Parties agree to the certification of the mandatory Classes for settlement

purposes only under Fed. R. Civ. P. 23(b) subject to the Court's approval.

The Parties agree that they are entering into this Agreement for settlement purposes only.

Any acquiescence or agreement to the class certification in this case does not constitute an

admission of liability or fault by the City, the City Defendants, or any of their officials, agents,

or employees, and may not be used as evidence in any proceeding by any member of the Classes

except proceedings under this Agreement and the related Consent Decree. Further, by agreeing

to class certification for settlement purposes only, the Parties agree that any resulting classes or

sub-classes do not constitute classes or sub-classes in other proceedings. The City agrees to be

responsible for the issuance of any notices to interested parties required to implement this

Agreement. The City agrees to pay any costs associated with such notices) including the cost to

engage the Settlement Administrator.
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CLASS COUNSEL

The following are hereby designated class counsel by agreement of the Parties subject to

the final approval of the Court pursuant to Rule 23(g): (1) Christian A. Jenkins, Esq., Minnillo

& Jenkins, Co. LPA, 2712 Observatory Avenue, Cincinnati, Ohio 45208; Marc D. Mezibov,

Esq., Law Office of Marc Mezibov, 401 E. Court Street, Suite 600, Cincinnati, OH 45202;

Jeffrey S. Goldenberg, Esq., Goldenberg Schneider, LPA, One West Fourth Street, 18th Floor,

Cincinnati, Ohio 45202; and Robert D. Klausner, Esq., Klausner, Kaufinan, Jensen &Levinson,

7080 Northwest Fourth Street, Plantation, FL 33317 and shall serve as the Current Employees

Class Counsel; and (2) Robert A. Pitcairn, Jr., Esq., James F. McCarthy, III, Esq., Peter J.

O'Shea, Esq., and the law firm of Katz Teller Brant & Hild, 255 East Fifth Street, Suite 2400,

Cincinnati, Ohio, 45202 shall serve as the Retirees Class Counsel.

The Parties do hereby stipulate that the Current Employees Class Counsel and the

Retirees Class Counsel are competent to handle the matters described herein and have relevant

experience in same. None face any disqualifying conflict of interest or ethical duty and

undertake such duties with full knowledge of all attendant obligations and responsibilities.

OTHER PARTIES' COUNSEL

For the purposes of the execution of this Agreement only, R. Sean Grayson, Esq.,

AFSCME, Ohio Council 8, 6800 North High Street, Worthington, OH 4085-1918, shall serve

as counsel for AFSCME and Steven P. Goodin, Esq. and John B. Pinney, Esq., Graydon Head,

1900 Fifth Third Center, 511 Walnut Street, Cincinnati, OH 45202, of counsel to City Solicitor

Paula Boggs Muething, shall serve as counsel for the City and all City Defendants.

OPERATIVE SETTLEMENT TERMS

The Parties agree, stipulate and warrant to the following terms of settlement:
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1. CRS Funds: All funds held in the CRS Pension Trust Fund shall be used solely

for the benefit of the members of the CRS.6

2. CRS Pension Trust Fund: The funds held in the CRS Pension Trust Fund shall be

subject to this Agreement and the following: (1) all funds held and invested are to pay retirement

benefits, excluding healthcare benefits; (2) the funds shall not be .subject to the claims of

creditors; (3) the City may not grant any security interest or creditor interest in the CRS Pension

Trust Fund; (4) the board of trustees of the CRS may not grant any security or creditor interest in

the funds held in the CRS Pension Trust Fund; and (5) upon agreement of the Parties or by order

of the Court, expenses and fees outlined in this Agreement may be paid from funds in the CRS

Pension Trust Fund.

3. 115 Trust Fund: The City shall create a 115 Trust Fund prior to the Effective

Date for the purpose of holding and investing funds to provide Retirees Class Healthcare

Benefits, Current Employees Class Healthcare upon Retirement and healthcare benefits upon

retirement to members of the CRS as provided pursuant to the CMC, subject to the terms and

conditions in this Agreement. The City shall be obligated to fund the 115 Trust Fund at

actuarially appropriate levels sufficient to provide these benefits for the term of this Agreement.

The funds held in the 115 Trust Fund shall be subject to this Agreement and the following: (1)

the funds held and invested are to pay Retirees Class Healthcare Benefits, Current Employees

Class Retirement Healthcare Benefits and retiree healthcare benefits for any eligible City

employees; (2) the funds shall not be subject to the claims of creditors, except as may be

required by the terms of this Agreement; (3) the City may not grant any security interest or

6 This Agreement shall not bind the Defendants or the CRS regarding individuals not covered by this Agreement.
Subject to applicable law and collective bargaining rights, the City retains the exclusive authority to set benefit
levels for those current and future employees who are not subject to this Agreement.
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creditor interest in the 115 Trust Fund; and (4) the board of trustees of the CRS may not grant

any security or creditor interest in the funds held in the 115 Trust Fund.

4. Transfer of Funds to the 115 Trust Fund: The City shall transfer from the CRS

401(h) account to the 115 Trust Fund such funds as may be required to fund healthcare benefits

at actuarially appropriate levels sufficient to provide the healthcare benefits set forth herein for

the term of this Agreement. The Parties will allow a reasonable period to complete this

transaction, with the understanding that those funds will likely be unavailable for transfer until

the 401(h) liabilities have been paid out.

5. Projected Healthcare Savings Applied to Pension: The Defendants shall apply at

least $200 million but not more than $220 million from the 401 (h) Account to the CRS Pension

Trust Fund to reduce its unfunded liability. Any savings from the healthcare modifications must

be realized consistent with the projections outlined in the Cavanaugh MacDonald report attached

as Exhibit 5 and must allow the 115 Trust Fund to remain at actuarially appropriate levels

sufficient to provide the benefits.

6. Retirees Class and Current Employees Class Rights: All members of the Current

Employees Class and the Retirees Class have guaranteed rights in their pension, including

COLA, and healthcare benefits, subject to the terms and provisions of this Agreement and the

Consent Decree.

7. CRS COLA Calculation: Effective January 1, 2016 or the Effective Date,

whichever is later, the COLA for current and future retirees in the Current Employees Class and

the Retirees Class, except as provided in this Agreement, will be a three percent fixed simple

adjustment? (as opposed to the three percent compounded COLA currently received by most

The simple three percent COLA will be applied on the anniversary date as follows: Assume a retiree has an
annual pension of $10,000 per year. The three percent COLA is equal to $300. Each succeeding COLA amount is
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members of the Retirees Class and the simple COLA indexed to inflation not to exceed two

percent currently applicable to most members of the Current Employees Class). Until such time,

the Retirees Class and current and future retirees in the Current Employees Class shall receive

the COLA, compounded or simple, to which they were entitled as part of their pension pursuant

to the terms of the CMC as of December 31, 2014. For those Members who retired prior to July

1, 1987, the new COLA calculations will commence on January 1, 2016. For those Members

who retired on or after July 1, 1987, the new COLA calculations will commence on their

retirement anniversary date, subject to the rights of Current Employees Class Members to

receive payments under Paragraph 16 below as if said COLA was in effect at the time of their

retirement.

8. CRS Retirees' Class COLA: The basis for the calculation of the simple COLA

set out in Paragraph Seven for Members of the Retirees Class will be the gross monthly pension

payment payable on January 1, 2016 but shall include all previously granted COLAs and the

compounded COLA earned in 2015.

9. Current Employees Class COLA Delay Period: Each Current Employees Class

member shall be subject to a three-year COLA delay period during which he or she will not

receive a COLA. For those members of this Class yet to retire, the three-year COLA delay

period begins on the one-year anniversary date following their date of retirement. These

individuals shall not receive a COLA in their second, third and fourth years of retirement, but

shall receive a COLA in all years after their fourth year of retirement. For those members of this

Class who retired after July 1, 2011 and on or prior to January 1, 2016, the three-year COLA

aggregated with the prior COLA payment. In the first year in which a COLA is applied, the annual benefit would
be $10,300. The next COLA payment of $300 would take the annual benefit to $10,600. The third COLA payment
of $300 would take the annual amount to $10,900. This process would continue on an annual basis.
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delay period begins to run on their next retirement anniversary date or on January 1, 2016,

whichever is later.

10. Retirees Class COLA Suspension Periods: Beginning January 1, 2016, or

January 1 of the year following the Effective Date, no Member of the Retirees Class shall be

entitled to a simple COLA for a period of three years except as provided elsewhere in this

Agreement. The suspension period shall commence upon January 1, 2016, or the anniversary

date of the individual member's retirement, whichever date is later, pursuant to the applicable

provisions of the Cincinnati Municipal Code effective December 31, 2014. Members of the

Retirees Class shall receive aone-time payment calculated at three percent of their base pension

annuity benefit (but in any event, capped at $1,000) at the commencement of the third year of

their respective COLA suspension period.

11. COLA Povert~ption: Any member of the Retirees Class or the Current

Employees Class (or their surviving dependent entitled to continuing CRS benefits) who retired

(or retires) with at least five years of creditable service and whose household income is below

150% of the U.S. Department of Health and Human Service's updated annual poverty guideline

pursuant to 42 U.S.C. 9902(2) will receive the above-referenced three percent compounding

COLA without being subject to any COLA delay or suspension. If for that year and any

subsequent year their household income (as defined in CMC § 203-44) exceeds 150 percent of

the federal poverty guidelines, these retirees will receive the three percent simple COLA

described above, after appropriate notice has been provided to the qualifying retirees.
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12. Current Ernplovees Class Retirement Eligibility: Current Employees Class

members can retire with unreduced pension benefits pursuant to the terms of this Agreement

upon reaching 30 years of service or at age 60 with five years of service.$

13. Retirement Benefit Multiplier Calculation: When calculating a retirement benefit

for a Current Employees Class Member, the CRS administrator shall utilize a 2.5 percent

multiplier9 for the greater of: (a) 20 years of service or (b) the number of years of service prior to

July 1, 2011 for Current Employees Class members in Group F and the number of years of

service prior to January 1, 2014 for Current Employees Class members in Group E. A 2.2

percent multiplier shall be used for all other years of service unless a higher multiplier would

apply under Ordinance No. 84-2011, in which case such higher multiplier shall apply. The

Parties agree that the two percent multiplier for years of service in excess of 30 as provided by

Ordinance No. 84-2011 shall be superseded by the foregoing multipliers.

14. Final Average Salary Calculation: The Final Average Monthly Salary ("FAS")

component used to calculate the pension benefits of members of the Current Employees Class

upon their retirement shall continue to be determined in the same manner as it has been for each

respective class since adoption of Ordinance No. 84-2011. Specifically, this means that: (1)

Members of Group C and D will have an FAS based on their highest 36 months of service

including pensionable lump sum payout for 2.22 percent members; and (2) Group E will have an

FAS with two separate components based upon: a) years of service through December 31, 2013,

8 Those employees who are veterans shall be permitted to purchase service credit for their years of active duty
military service prior to July 1, 2011 in accordance with existing CRS policies. Any service credit purchased in this
manner will count toward obtaining five years of creditable service prior to July 1, 2011 thereby enabling veterans
to vest for purposes of the benefits afforded under this Agreement regardless of when purchased or otherwise
accrued.

9 Those Class Members who previously elected to utilize a 222 percent multiplier for all earnings during the
applicable years, including without limitation overtime hours, shall be subject to the 2.22 percent multiplier in the

same manner as the 2.5 percent multiplier under this provision.
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on the highest 36 consecutive months of earnings during entire membership in CRS from first

day of membership through last day of paid employment; and b) years of service on and after

January 1, 2014, on the highest consecutive 60 months of earnings during entire membership in

the CRS; and (3) Group F will have an FAS based upon the following two components: a) for

years of service through June 30, 2011, on the highest 36 consecutive months of earnings during

entire membership in CRS from first day of membership through last day of paid employment;

and b) for years of service after June 30, 2011 on the highest consecutive 60 months of earnings

during entire membership in CRS.

15. Early Retirement Eligibility: The following Early Retirement Eligibility changes

shall occur for the benefit of the Current Employees Class members: (1) the age 57 and 15 years

of service requirement formula established Ordinance No. 84-2011 shall be superseded by the

terms of this Agreement; and (2) the age 55 and 25 years of service requirement that existed

prior to Ordinance No. 84-2011 shall be reinstated; and (3) the retirement option for those

employees who reach age 60 and have at least five years of service that existed prior to

Ordinance No. 84-2011 shall be reinstated.

16. Annuity Adjustments: The pension annuity benefits for Current Employees Class

members in Groups D and members of Groups E and F who retire before January 1, 2016, or the

Effective Date, whichever is later, will be adjusted prospectively by being increased to the

amount that their benefits would have been had the Consent Decree been in effect on the date of

their retirement. In addition, these Current Employees Class members will receive a payment

designed to compensate for the difference between the amount of pension benefits they received

from the date of their retirement until the effective date of the Agreement and the amount they

would have received had the Agreement been in effect on the date they retired. These payments
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Employees Class Counsel shall be entitled to review and confirm that these payments are

accurate and in compliance with this provision prior to these payments being issued.

17. Employee Contributions: Pension contributions made by Current Employees

Class members shall not exceed nine percent of pensionable wages during the term of the

Consent Decree, subject to this Agreement and the Consent Decree. Any reduction in pension

contributions may not adversely affect benefits as defined in this Agreement for members of the

Classes.

18. Group C Settlement Payment and Retirement Healthcare Benefits: Because

members of the Group CSub-Class, upon their retirement, would have been entitled to a three

percent compounding COLA from July 1, 2011 until January 1, 2016,10 or the Effective Date,

whichever is later, they shall receive cone-time Group C Settlement Payment pursuant to the

following schedule to be paid no later than 90 days after the Effective Date of this Agreement or

within 90 days following the member's retirement, if later:

i. Retired after July 1, 2011 through December 31, 2011: $125

ii. Retired on or after January 1, 2012 through December 31, 2012: $250

iii. Retired on or after January 1, 2013 through December 31, 2013: $375

iv. Retired on or after January 1, 2014 through December 31, 2014: $500

v. Retired on or after January 1, 2015 or remained employed by the City as of

the effective date of the Consent Decree: $625

In addition, notwithstanding any language in this Agreement to the contrary, all members of

Group C, including both those who have retired prior to the Effective Date and those who have

to Members of the Group C Current Employee Sub-Class were entitled to retire with full benefits (other than the

retirement death benefit) as of July 1, 2011 but remained employed by the City.
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not, shall be entitled to Retirees Class Healthcare Benefits on the same terms as members of the

Retirees Class, including specifically but not limited to continued eligibility for retiree health

benefits with 15 years of creditable service. The City renders no opinion, and accepts no

liability, in regards to any tax consequences related to such payments.

19. City's Annual Contribution to CRS Pension Trust Fund: The City shall contribute

to the CRS Pension Trust Fund no less than 16.25 percent of Covered Payroll annually for the

duration of the Consent Decree (30 years) notwithstanding any contrary calculations claimed by

any Party or non-party under any provision of the CMC or any other basis.

20. Additional Contributions to CRS Pension Trust Fund:

i. The City, recognizing the risk typically borne by the employer in a defined

benefit plan, shall contribute to the CRS Pension Trust Fund an additional

three percent of Covered Payroll for three consecutive years before requesting

an Annual Minimum Funded Ratio Re-opener as defined in Paragraph 35 (iii)

of this Agreement. Following that three-consecutive-year supplemental

contribution, the City may seek an Annual Minimum Funded Ratio Re-opener

only if the City complies with the requirements of the Annual Minimum

Funded Ratio Re-opener set forth in Paragraph 35 (iii) for the term of this

Agreement.

ii. If the City sells an asset or privatizes any City service or otherwise transfers

or loses a City function which results in a reduction of total Covered Payroll,

the City shall provide or secure funding for any remaining pension and

healthcare liabilities to remedy any impact on the CRS.
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iii. Recognizing the need for additional cash contributions, the City shall make an

additional contribution equal to or greater than the remaining liability on the

Early Retirement Incentive Program (ERIP) through a judgment or settlement

bond with the consent of the Parties and the Court or continue current

required payments.

21. Deferred Retirement Option Plan ("DROP"): Beginning with the completion of

30 years of creditable service, Current Employees Class members may effectively retire and

freeze their accrual of years of service in the CRS plan and defer receipt of retirement benefits,

including health care benefits for retirees, for a period not to exceed five years while continuing

City employment. Current Employees Class members will be subject to the COLA delay period

set forth in Paragraph 9 at the close of their individual DROP periods, and shall not be paid

COLAs during the DROP period. The deferred pension benefits of DROP participants shall

accumulate during their participation in the DROP in an individual account together with any

individual employee contributions during such period. All amounts credited to individual DROP

accounts shall be 100 percent vested in such individuals and shall not be subject to forfeiture

under any circumstances. Such amounts shall experience earnings but in no event less than zero

percent per year. At or before the end of the five-year deferral period, such employees must

separate from service. The deferred amount either must be distributed or rolled over into a

qualified account within 120 days of said separation from service. The DROP program shall be

cost neutral to the CRS Pension Trust Fund and shall not negatively impact the CRS Funded

Ratio and may be primarily administered by a third party entity. If insurance coverage for the

CRS to guard against negative performance can be obtained on reasonable terms, the City shall

acquire such coverage at the expense of each DROP participant. If such insurance is not
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available, the City shall assess reasonable and sufficient fees, payable from each DROP account,

to insure against negative performance and to cover the cost of administration and expenses to

the CRS. The Parties agree to facilitate an independent actuarial analysis of the DROP during

the fifth year of its implementation. If, based upon that analysis, the program is not cost-neutral

to the CRS Pension Trust Fund, the Parties shall then submit the matter to the Court for possible

reformation or closure of the DROP, as warranted by the facts and determined by the Court to

assure the DROP is cost neutral, provided that any individual who has entered the DROP shall

be entitled to participate in the DROP for five full years. The establishment of the DROP is a

material element of the Settlement for both the Current Employees Class and AFSCME. Any

dispute over the terms, conditions and administration of the DROP shall be referred to the Court

for resolution.

22. Retirees Class Healthcare Benefits: For each year following the Effective Date,

co-pay, deductibles and out of pocket amounts shall not increase for the term of this Agreement.

The premiums charged shall be five percent of the CRS healthcare costs for the previous year,

net of copays, deductibles, and out of pocket expenses paid by retirees.

23. Current Employees Class Retirement Healthcare Benefits: Current Employees

Class members shall be entitled to retirement healthcare benefits as provided in this Agreement

if they retire with at least 30 years of creditable service regardless of age, or at or after age 60

with at least 20 years of creditable service (except for members of Group C, who shall be

entitled to the same retirement healthcare benefits as members of the Retirees Class if they retire

with at least 15 years of creditable service). These Current Employees Class members shall

receive the most favorable plan available to active employees (excluding police and fire) at the

time of their respective retirements.
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24. Current Employees Class Retirement Healthcare Premium Percentages)):

i. Pre January 9, 1997 Hire Date: Current Employees Class members hired prior to

January 9, 1997 shall pay the same percentage of premium for retiree healthcare

benefits as paid by active employees at the time of their retirement. However, in

no event shall these Current Employees Class members pay greater than 10% of

their premium.

ii. January 9, 1997 or later Hire Date: Current Employees Class members hired on or

after January 9, 1997 shall pay the percentage of premium for retiree healthcare

benefits according to a revised Point System to be negotiated which will address

the perceived inequities in the current Point System. For example, under the

current Point System (attached as Exhibit 8) a Current Employees Class member

retiring with 30 years of service at age 59 would pay 25% of the premium,

whereas a Current Employees Class member retiring with 30 years of service at

age 60 would pay only 5% of the premium. The goal of such negotiations

between the Parties will be to provide retiree healthcare benefits at a cost of 10%

of the premium to as many future retirees as possible without reducing the

funding ratio of the 115 Trust Fund below actuarially appropriate levels and cost

neutral to the 115 Trust Fund. If the Parties cannot agree to a framework for such

reforms within six months of the Effective Date, then the matter shall be

submitted to the Court for a final resolution and/or determination. If this issue is

submitted to the Court, the Court shall not increase any Current Employees Class

Member's premium percentages beyond those contained in the Point System as of

January 1, 2015 and the Court cannot alter the funding ratio of the 115 Trust Fund

11 Pursuant to Paragraph 18 above, the provisions set forth in Paragraph 24 do not apply to Group C.
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below actuarially appropriately levels or materially increase costs to the 115 Trust

Fund.

25. Healthcare Modifications for Retirees: To be effective January 1 of the year

following the Effective Date, the City shall:

i. Establish an Employer Group Waiver Plan ("EGWHP") to maximize

prescription-drug-related reimbursements from federal healthcare programs. The

EGWHP will provide substantially similar benefits to the Retirees Class

Healthcare Benefits;

ii. Implement a voluntary, medical expense reimbursement program ("MERP"); and

iii. Alter retirement health care eligibility requirements for members of the Current

Employees Class in accordance with this Agreement.12

26. Healthcare Funding Obli ag tion: The City shall develop and present to the Parties

a proper funding policy for the 115 Trust Fund no later than 30 days prior to the Fairness

Hearing. The funding policy will satisfy all consent decree requirements including but not

limited to the City's obligation to fully fund the 115 Trust at actuarially appropriate levels for the

term of this Agreement.

27. Retirees Class Death Benefit: The Retirees Class Death Benefit shall be paid to

the designated beneficiaries of the members of the Retirees Class who will be entitled to a

Retirees Class Death Benefit.

28. Consent Decree Duration: The Consent Decree shall remain in force for 30 years

from the Effective Date.

12 This provision is not applicable to members of Group C who will receive benefits as set forth in the other
applicable provisions of this Agreement.
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29. Assumed Rate of Return: A 7.5 percent annual assumed rate of return shall be

applied to any and all actuarial calculations related to the valuation of the CRS Pension Trust

Fund and the 115 Trust Fund for purposes of this Agreement.

30. Pension Board Reforms: The Parties agree to negotiate in good faith reforms for

the administration of the CRS including the composition of the Board of Trustees and the

administration of the CRS. If the Parties are unable to reach agreement on such reformation

within 120 days of the execution of this Agreement, the Court shall determine the composition,

structure and function of the Board. In such an event, the Parties agree that the Court will honor

the following parameters:

i. A Board of Trustees shall be established. The Board shall have nine members.

Four members shall be appointed by the Mayor, three members shall be elected

by retired members and two members shall be elected by employee members. The

Board is subject to and bound by the terms and provisions of this Agreement.

ii. The Mayor's appointees shall be made with input from City Council and subject

to any subsequent ordinances adopted by City Council.

iii. The members shall elect a chair and vice-chair who shall each serve two-year

terms. The chair (or vice-chair in the absence of the chair) shall be responsible for

communicating the concerns of the Board to the CRS administrator, setting Board

meeting agendas and, after consulting with the board as a whole, establishing

priorities for the CRS administrator (Director of Retirement Department) and

CRS staff.

iv. The Board shall administer the CRS for the benefit of the members of the CRS.

The Board shall have the exclusive authority to administer the CRS Pension Trust
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Fund and the 115 Trust Fund, subject to the terms and provisions of this

Agreement and the Cincinnati Municipal Code, provided that, in the event of any

conflict, this Agreement and Consent Decree shall control. Each member of the

Board shall have fiduciary responsibility as defined under the laws of the State of

Ohio. The fiduciary responsibility shall be solely to the active and retired

members of the CRS.

v. The City Manager shall be the appointing authority for tha Director of the

Retirement Department and shall supervise his or her performance. The Board

will actively participate in any searches for a new Director, whether by committee

or otherwise, and may present candidates for consideration. The City Manager

and the Board shall develop formalized procedures for the evaluation of the

Director and the Board's annual written evaluation of the Director's performance

shall be submitted to the City Manager at the close of each fiscal year. The City

Manager may also dismiss the Director if warranted by circumstances and

performance. The City Manager shall dismiss the Director of the Retirement

Department at the request of atwo-thirds majority of the Board of Trustees.

vi. The Board will follow the City's established procurement process for its selecting

and contracting with any actuaries, investment advisors and other professionals

deemed necessary for the administration of the CRS. Any investment managers)

and firms hired shall be experienced and reputable professionals in the field.

They shall have experience and competencies in the areas of management of

funds for large public pension plans. They shall be experienced in assessing

index funds, assessing, comparing, choosing and administering appropriate asset
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allocation plans, and satisfying objectives. Any firms) chosen shall also have

records of achievement regarding integrity and attaining plan goals. The term of

investment firm and manager contracts) shall be two years, with two additional

two year extensions, for a maximum term of six years. Prior to the end of the six-

year term, these contractual services must be rebid, but nothing herein is intended

to preclude selection of the former contractor.

vii. The Board may determine the format and content of any reports from the actuary

and investment managers. However, the Board shall not limit, in any way, the

right and duty of the actuary or investment managers) to provide content deemed

by the actuary or investment managers) to be important for the Board, the

members, staff and public. All reports shall be provided to the members of the

Board, and members of the Board may request additional reports as needed.

viii. Any deposits, expenditures, transfers, loans, or withdrawals for the CRS Pension

Trust Fund, the 115 Trust Fund, or staff funds that were not identified in the

annual budgets must be approved by a vote of two-thirds of the members present.

All such actions shall be included and identified as a line item in the budget

which shall be approved annually by the board by atwo-thirds vote of those

present. The payment of attorneys' fees and expenses as approved by the Court

pursuant to this Agreement is not subject to this provision.

ix. Board and committee meetings shall be considered meetings of a public body and

be open to the public subject to lawfully convened executive sessions.

31. No Disgor e~ment: Neither as a result of this Agreement nor the related Consent

Decree shall any retirement benefit being received by any retiree be reduced. Likewise, no
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retiree shall be required to repay or otherwise disgorge any amounts received from the CRS after

the Effective Date as a result of this Agreement. The City reserves the right to attempt to recoup

overpayments made due to administrative error.

32. Actuarial Confirmation: The City shall provide to the Current Employees Class

Counsel, the Retirees Class Counsel and Counsel for AFSCME confirmation of the actuarial

data utilized during the mediation process. Any dispute as to whether confirmation of this

actuarial data has occurred shall be resolved by the Court no later than 30 days prior to the

Fairness Hearing. The City shall also provide, as requested by Current Employees Class

Counsel, the Retirees Class Counsel and Counsel for AFSCME other information related to class

membership, pension statistics, or other similar data or information to facilitate final approval of

this Settlement. Any dispute as to whether confirmation of this actuarial data has occurred shall

be resolved by the Court no later than 30 days prior to the Fairness Hearing.

33. Continency and Lack of Severability: Given the unique nature of this Agreement

and Consent Decree and the interlocking nature of their terms, the Parties hereby expressly agree

that the terms and provisions set forth in this Agreement and Consent Decree are contingent

upon one another. The reforms contained herein are cumulative, iterative and based upon

actuarial projections, and must be enforced in toto.

34. Attorney's Fees: The Parties agree that Current Employees Class Counsel and

Retirees Class Counsel may submit an application for an award of attorneys' fees to the Court no

later than twenty-one days prior to the deadline for Class Members to object to the terms of the

Settlement Agreement. Attorneys' fees and expenses awarded by the Court shall be paid within

20 business days following the Effective Date. Defendants and Current Employees Class

Counsel further agree and stipulate that any class counsel fees associated with representation of
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the Current Employees Class will be ultimately paid back to the CRS Fund by members of that

class from their pension benefits over time in a fair manner consistent with the terms of the Class

Notice. The Defendants and the Current Employees Plaintiffs acknowledge and agree that

Current Employees Class Counsel fees shall be based upon the value of the pension and

healthcare benefits conferred upon the Current Employees Class as determined by the Court.

The Defendants and Current Employees Class Plaintiffs stipulate that said benefit is at least $40

million. The Retirees Class Representatives do not stipulate to any aspect of this proposed fee

arrangement.

35. RE-OPENERS: The events or circumstances described below, upon presentation

of adequate evidence to satisfy the Court that such conditions exist, shall constitute sufficient

reason to re-open the Consent Decree based upon the continuing jurisdiction of the Court as set

forth in Paragraph 42. The Parties acknowledge that contributions, costs, expenses, and benefits

(except pension) are subject to modification to resolve a reopener.

Reopeners shall only be pursued as a last resort and must specifically meet the criteria

stated for the reopener.

The Parties recognize that the pension typically provides life's basic needs for a retiree

including food, clothing, shelter, and healthcare are critical to providing for their long-term

financial and physical well-being. The Parties further acknowledge that, owing to age and often

ill-health, the opportunity for retirees to improve their revenue stream is typically very limited.

As a result, the Parties agree that no further reductions to the monthly pension annuities,

including COLA, of those already retired at the time the reopener is sought will be a part of any

re-opener during the Consent Decree.
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The continued provision of Retirees Class Healthcare Benefits is considered a material

part of the Settlement and Consent Decree. Reductions in benefits or increases in cost for

Retirees Class Healthcare Benefits shall occur only with the express approval of the Court and

be shared as equitably as possible among all Parties, taking into account the necessity for any

solution sought, the impact on the well-being and affordability to retirees and current employees,

the impact of retiree and current employee benefit reductions since 2007, the disparity, if any, in

healthcare benefits being provided to retirees and current employees, and the negotiation of

tradeoffs in organized labor contracts, and the availability of alternative vehicles providing

substantially similar benefits.

Recognizing that it is very likely that the methods, organization, regulation, and

institutional systems for delivering healthcare benefits to retirees will change during the life of

the Consent Decree, the Parties agree that the process for changing the methods, organization,

and/or institutional systems for delivering healthcare benefits to retirees should be something

other than an adversarial reopening of the Consent Decree. If the federal or state government, or

the organizational entities that customarily deliver healthcare benefits (e.g. doctors, clinics,

hospitals, insurance companies) require a modification to deliver healthcare services to retirees,

the parties agree to amicably negotiate the transition to available methods, organizations,

regulations, and institutional systems to provide the healthcare benefits as described in this

Agreement.

The Party who believes that a reopener condition exists shall issue written notice to the

other Parties and to the Court explaining the basis for such reopener. It shall be the burden of

the Party issuing such notice to convince the Court that there has been a material change in

circumstances which meet the stated criteria warranting a reopening of the Consent Decree.
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When any of the following reopener conditions is triggered by the above process, the Parties

shall negotiate in good faith, subject to the Court's oversight, management, and administration,

to reach an amicable resolution regarding any necessary modifications to CRS, the funds

managed by the CRS, operations, benefit levels, contributions, funding sources or any other

related issue consistent with this Agreement and Consent Decree. Should the Parties be unable

to reach an amicable resolution regarding any necessary modification, then the Party who gave

notice of the reopener must file a motion with the Court setting forth in detail the nature and/or

grounds of the request for reopener and the requested modification to the CRS, the funds

managed by the CRS, operations, benefit levels, contributions, funding sources or any other

related issue which is sought. The Party requesting the modification shall have the burden of

convincing the Court that the requested modification is in the best interest of the City, the CRS,

and the members of the CRS in light of and giving due consideration to the purposes, objectives

and goals of this Agreement and the Consent Decree. The Court may grant a modification to

this Agreement and the Consent Decree when the requested modification is both necessary and

appropriate based on the clear and convincing evidence of any of the following:

i. There is an annual change in City total tax receipts of greater than ten percent that

remains at or outside that range for five consecutive fiscal years;

ii. There is an actual reduction in Covered Payroll of ten percent or more that has

occurred or will occur and which will cause the CRS Pension Trust Fund to be 90

percent funded or less by the end of the term of the Agreement;

iii. The actuaries of the CRS will create a Schedule of Funded Ratios (Preliminary).

This chart will show the Annual Target Funded Ratio (Column 1), which, if

achieved throughout the term of this Agreement, would result in the CRS Pension

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 40 of 268  PAGEID #: 1546



Fund being fully funded at its expiration. It will be incorporated into this

Agreement by reference. The Annual Minimum Funded Ratio (Column 2) will

be equal to 90 percent of each year's Annual Target Funded Ratio. The

Maximum Funded Ratio (Column 3) will be equal to 110 percent of each year's

Annual Target Funded Ratio. If the Funded Ratio remains below the yearly

Annual Minimum Funded Ratio or above the Maximum Funded Ratio for five

consecutive years, any party may seek to reopen the Consent Decree. However,

if the five-year annualized actual CRS return for that stated period has not

exceeded the blended five year annualized actual return for that period of 75

percent of the S&P 500 Index and 25 percent of the Barclay (formerly Lehman)

US Bond Index, no request for an Annual Minimum Funded Ratio reopener shall

be made. The Parties further agree that the above-referenced Schedule of Funded

Ratios will be revised every five years to more accurately reflect the assets and

liabilities of the CRS;

iv. The City proposes a plan to transition healthcare benefits to a Medicare exchange

portal/HRA model effective no earlier than ten years after the Effective Date, so

long as the model does not negatively affect healthcare benefits;

v. CRS becomes subject to the so-called "Cadillac Tax" (as defined by the

Affordable Care Act) for Retirees Class Healthcare Benefits. The City agrees to

make all reasonable efforts to avoid the implementation of said tax. If the CRS

becomes subject to a tax greater than ten percent of the annual cost of healthcare

to the CRS for the previous fiscal year, any Party may move to reopen this

Agreement;
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vi. The City proposes a plan to merge CRS functions with another public pension

plan on terms that would require the assuming plan to honor all pension and other

benefit commitments and costs provided for in this Agreement and the Consent

Decree. The City may not propose a plan to merge for ten years following the

Effective Date;

vii. The average CPI-U Index for the most recently completed calendar year and for

the previous four consecutive calendar years exceeds five percent;

viii. If a restructuring or modification of funding healthcare through government

regulation or legislation results in the 115 Trust Fund being no longer required to

fund healthcare benefits for retirees, the Consent Decree may be reopened as to

the use of the 115 Trust Fund;

ix. If any cause or condition exists or comes to exist which would reduce the 30-year

projected funding ratio for either the CRS Pension Trust Fund or the Section 115

Trust Fund to 90 percent or less; or

x. If otherwise agreed upon by all the Parties.

36. Denial of Liability: Defendants dispute Plaintiffs' claims, deny that the Classes

are entitled to any relief, and have asserted numerous defenses to the allegations at issue in the

Actions, and would continue to do so in the event these Actions did not settle. Defendants have

agreed to enter into this Settlement Agreement and the related Consent Decree without any

express or implied acknowledgment, in any way, of any fault or liability to anyone, including the

Plaintiffs herein. Defendants have concluded that settlement, on the terms set forth in this

Agreement and the related Consent Decree, is in their best interests, taking into account, among

other concerns, the inconvenience, distraction, delay, and expense associated with and the
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unpredictable nature of further litigation and in an attempt to quell all controversy and to avoid

additional and costly expenses, including but not limited to disruption of its business and also the

burdensome, disruptive and costly litigation necessary to defend these Actions. Throughout the

course of these Actions, and otherwise at all times, Defendants have denied all allegations of

wrongdoing or liability whatsoever asserted and/or which could have been asserted in these

Actions. Defendants continue to do so and neither this Settlement Agreement nor the related

Consent Decree, nor anything contained herein, or offered and exchanged between the Parties as

negotiated and/or leading to this Settlement Agreement and the related Consent Decree, may be

used or construed by any person or entity as an admission or concession by Defendants of the

truth of any of the allegations in the Actions, or of any liability, fault, or wrongdoing of any kind

on the part of any Defendant. Other than the procedures adopted by the Consent Decree, this

Settlement Agreement and related Consent Decree shall not be offered or received in evidence in

any action or proceeding in any court, administrative panel or proceeding, or other tribunal, as an

admission or concession of liability or wrongdoing of any nature on the part of any Defendant.

In the event the Settlement Agreement and related Consent Decree are not finally approved for

any reason, Defendants retain the right to contest the Actions and/or any other case on any

ground.

37. Settlement Administrator and Administration: The Parties agree that the City will

propose for Court approval that Class Action Administration, Inc. be designated as the

Settlement Administrator. The Settlement Administrator shall (i) oversee the provision of

Notice to the Current Employees Class and the Retirees Class; (ii) oversee and maintain the

settlement website; (iii) audit and confirm the issuance of payments made to any Current

Employees Class member pursuant to this Agreement; and (iv) provide a certification to the
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Court regarding the issuance of Notice as set forth herein. Defendants shall pay the reasonable

costs of administering the Settlement once Preliminary Approval is granted by the Court from

general revenue funds. Such costs will include, for example, the reasonable costs of notifying the

Current Employees Class members and the Retirees Class members, mailing the Class Notice,

creating and maintaining a settlement website, and creating and maintaining an automated toll-

free telephone number to answer frequently asked questions. The City agrees to supply to the

Settlement Administrator names and last known addresses for each Current Employees .Class

member and each Retirees Class member. The City shall provide such information on a timely

and responsive basis and in a readily usable format so as to enable the Settlement Administrator

to satisfy the requirements of the Notice Program described below. For any Current Employees

Class member or Retirees Class member for whom a current address cannot be located, the City

shall provide the Settlement Administrator with the last known address for the representative or

agent of each such Current Employees Class member and Retirees Class member.

38. Notice to Class Members: The Notice Program will consist of the following: (i)

mailing of the Notice (the text of which shall substantially conform to Exhibit 2 hereto) to

Current Employees Class members and Retirees Class members by first-class mail; (ii) creating

and maintaining the Settlement Website (the text of which shall substantially conform to Exhibit

2 hereto) which will include a copy of the Notice, the Settlement Agreement, Consent Decree

and other information relating to the terms of the Settlement; and (iii) establishing a toll free

number containing answers to frequently asked questions (the text of which shall substantially

conform to Exhibit 2 hereto). No later than 30 days after the Preliminary Approval Date, the

Settlement Administrator shall mail the Notice by first-class mail to each Current Employees

Class member and each Retirees Class member. The first day on which the Notices are mailed
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shall constitute the Notice Date. The Settlement Administrator shall certify to the Court the

Notice Date in writing. As necessary, the Settlement Administrator shall locate or update all

addresses for Current Employees Class members and Retirees Class members prior to mailing

the Notices. If any Notices are returned as undeliverable, then the Settlement Administrator

shall, to the extent it is reasonably able to locate a current address, re-send all such Notices by

first-class mail. If the Settlement Administrator cannot reasonably locate a current address for

those Notices returned as undeliverable, then the Settlement Administrator may send such

Notices by first class mail to the last known address of the agent or representative of each of

these Current Employees Class members and Retirees Class members, if available.

39. Objections to the Settlement: Any Class Member who wishes to object to the

fairness, reasonableness or adequacy of this Settlement Agreement, the Consent Decree, or to the

requested amount of attorneys' fees and expenses must, by the date specified in the Class Notice

(which will be 60 days after the Notice Date) deliver to Class Counsel and Defendants' Counsel

and file with the Court a statement of the objection, as well as the specific reason(s), if any, for

the objection, including any legal support and any evidence the Class Member wishes to

introduce in support of the objection. Any Class Member may so object either on their own or

through an attorney hired at their own expense. Any Class Member who files and serves a

written objection, as described in this Section, may appear at the Fairness Hearing, either in

person or through personal counsel hired at that Class Member's expense, to object to the

fairness, reasonableness or adequacy of this Settlement Agreement or to the requested attorneys'

fees and expenses. Class Members or their attorneys intending to make an appearance at the

Fairness Hearing pursuant to their objection must no later than 14 days prior to the Fairness

Hearing: (1) file a notice of intention to appear with the Court; (2) deliver to Class Counsel and
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Defendants' Counsel a copy of such notice of intention.; and (3) identify any documents they will

seek to introduce or witnesses they intend to call at the Fairness Hearing. The Parties and their

respective counsel shall not solicit or encourage any objections.

Any Class Member who fails to comply with this Section shall waive and forfeit any and

all rights that the Class Member may have to appear separately or object, or to take any appeal of

the orders or judgments, and shall be bound by all the terms of the Settlement Agreement, the

Consent Decree and by all proceedings, order, and judgments related thereto, including but not

limited to the Order Granting Final Approval. The Parties and their respective counsel will not

solicit Class Members to submit written objections to the Settlement or appeal from the Court's

Order Granting Final Approval.

40. Preliminar~~proval Order: On or before May 6, 2015, an application will be

made to the Court for an order that will, among other things:

i. Preliminarily approve this Settlement Agreement and related Consent Decree as

fair, reasonable, and adequate so as to warrant sending notice to the Classes;

ii. Conditionally certify the Current Employees Class and the Retirees Class

pursuant to Fed. R. Civ. P. 23(b)(1) and (b)(2) and appoint Current Employees

Class Counsel and Retirees Class Counsel to represent the respective classes;

iii. Approve the notice methodology described herein and the proposed Class Notice

for mailing;

iv. Direct the Settlement Administrator to mail or to cause the appropriate Class

Notice to be mailed to each Class Member's last known address within 30 days

from entry of the Preliminary Approval Order;
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v. Direct the Settlement Administrator to create and maintain the Settlement

Website and to establish atoll-free telephone number to answer frequently asked

questions within 30 days from entry of the Preliminary Approval Order;

vi. Find that the Class Notice to be provided to Class Members: (a) is the best

practicable notice; (b) is reasonably calculated to apprise Class Members of the

terms of this Settlement and their right to object to the proposed Settlement; (c) is

reasonable and constitutes due, adequate, and sufficient notice to all persons

entitled to receive notice; and (d) meets all applicable requirements of the Federal

Rules of Civil Procedure, the Class Action Fairness Act, the United States

Constitution (including the Due Process Clause), the Rules of the Court, and any

other applicable law;

vii. Require each Class Member who wishes to object to submit a valid and timely

statement of objection pursuant to the terms of this Agreement;

viii. Require any attorney hired by a Class Member for the purpose of objecting to the

fairness, reasonableness or adequacy of this Settlement Agreement and the

Consent Decree, to any terms of the Settlement Agreement or Consent Decree, or

to the proposed attorneys' fees and .expenses, to file with the Court and deliver to

Class Counsel and Defense Counsel a notice of appearance no later than 14 days

prior to the Fairness Hearing;

ix. Require any Class Member who files and serves a written objection and who

intends to make an appearance at the Fairness Hearing, either in person or

through counsel hired at that Class Member's expense, to deliver to Class

Counsel and Defense Counsel and file with the Court no later than 14 days prior

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 47 of 268  PAGEID #: 1553



to the Fairness Hearing, a notice of intention to appear and a statement identifying

any documents the Class Member will seek to introduce or witnesses the Class

Member will seek to call at the Fairness Hearing;

x. Preliminarily enjoin Class Members from filing, commencing, prosecuting,

intervening in, or participating (as Class Members or otherwise) in any lawsuit in

any jurisdiction based on the claims in the Actions;

xi. Schedule the Fairness Hearing no later than 120 days after the Notice Date;

xii. Stay any and all litigation activities except for activities related to the approval

and implementation of this Settlement;

xiii. Direct Class Counsel to file their requests for attorneys' fees and expense

reimbursements no later than 21 days prior to the deadline for Class Members to

file any objections to this Settlement; and

xiv. Contain any additional provisions that might be necessary to implement and

administer the terms of this Settlement Agreement and the related Consent

Decree.

The proposed Preliminary Approval Order is attached hereto as Exhibit 6.

41. Dismissal of State ex rel. Council 8 AFSCME, et al. v. City of Cincinnati: Within

ten business days of Finality, the parties to State ex rel. Council 8 AFSCME, et al. v. City of

Cincinnati, et al., Case No. A 1 104791, pending before the Hamilton County Court of Common

Pleas will stipulate to a dismissal of that action.

42. Continuing Jurisdiction Over Sunvak and Harmon v. City of Cincinnati: The

Parties agree that the Court shall retain exclusive jurisdiction to oversee, enforce, interpret,

implement, and administer this Settlement Agreement and the Consent Decree through the
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pending consolidated actions, Sunyak v. City of Cincinnati, Case No. 1:11-cv-445 (S.D. Ohio)

and Harmon v. City of Cincinnati, Case No. 1:12-cv-329 (S.D. Ohio). Each of the Parties

expressly and irrevocably submits to the jurisdiction of the Court in connection with any

proceedings related to the oversight, enforcement, interpretation, implementation, or

administration of this Settlement Agreement or the Consent Decree.

43. Order Granting Final Approval of Settlement: After the conclusion of the Fairness

Hearing, and upon the Court's approval of this Settlement Agreement and related Consent

Decree, the Parties shall seek and obtain from the Court an Order Granting Final Approval,

which shall, among other things:

i. Find that the Court has personal jurisdiction over the Parties, and the Court has

subject matter jurisdiction to approve the Settlement Agreement, including all

Exhibits to the Settlement Agreement;

ii. Approve this Settlement as fair, reasonable, and adequate, consistent and in

compliance with all applicable requirements of the Federal Rules of Civil

Procedure, the Class Action Fairness Act, the United States Constitution

(including the Due Process Clause), the Rules of the Court, and any other

applicable law, and in the best interests of each of the Parties and the Class

Members;

iii. Certify the Current Employees Class and the Retirees Class pursuant to Federal

Rule of Civil Procedure 23(b)(1) and (b)(2) and finally approve and appoint

Current Employees Class Counsel and Retirees Class Counsel to represent their

respective class.

::
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iv. Direct the Parties and their counsel to implement and consummate this Settlement

Agreement according to its terms and provisions;

v. Declare this Settlement Agreement and related Consent Decree to be incorporated

into the Order Granting Final Approval and to be binding on all Class Members

and preclusive in all pending and future lawsuits or other proceedings;

vi. Find that the Class Notice and the notice methodology implemented pursuant to

this Settlement Agreement:

1. Constituted the best practicable notice;

2. Constituted notice that was reasonably calculated, under the

circumstances, to apprise Class Members of the terms of the Proposed

Settlement, their right to object or exclude themselves from the proposed

Settlement, and their right to appear at the Fairness Hearing;

3. Were reasonable and constitute due, adequate, and sufficient notice to all

persons entitled to receive notice; and

4. Met all applicable requirements of the Federal Rules of Civil Procedure,

the Class Action Fairness Act, the United States Constitution (including

the Due Process Clause), the Rules of the Court, and any other applicable

law;

vii. Find that Class Counsel and the Class Representatives adequately represented the

Classes and Sub-Classes for purposes of entering into and implementing the

Settlement and that Class Counsel is entitled to the payment of attorneys' fees in

the amounts approved by the Court;

►.•
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viii. Order that AFSCME take all necessary actions to dismiss with prejudice State ex

rel. Council 8 AFSCME, et al. v. City of Cincinnati, et al., Case No. A 1 104791,

within 10 days of Finality, without fees or costs to any Party except as provided

in this Settlement Agreement; and

ix. Without affecting the Finality of the Order Granting Final Approval for purposes

of appeal, retain jurisdiction as to all matters relating to the administration,

consummation, enforcement, and interpretation of this Settlement Agreement, the

Order Granting Final Approval, the Consent Decree, and for any other necessary

purpose.

The proposed Order Granting Final Approval is attached hereto as Exhibit 7.

44. Plaintiffs' Representations: Current Employees Plaintiffs and Retirees Plaintiffs

represent and certify that: (1) they have been willing, able, and ready to perform the duties and

obligations of representatives of the Classes; (2) they have read the pleadings in this Action,

including the complaints, and have had the contents of such pleadings described to them; (3)

they have been kept informed of the progress of the Actions and the settlement negotiations

among the Parties, and they have either read this Settlement Agreement and related Consent

Decree or have received a description of it from Class Counsel, and have agreed to the terms of

the Settlement Agreement and related Consent Decree; (4) they have consulted with Class

Counsel about the Actions, this Settlement Agreement and related Consent Decree and the

obligations of a representative of the Classes; (5) they support this Settlement Agreement and the

related Consent Decree and have agreed to execute this Settlement Agreement; and (6) they will

remain and serve as representatives of the Classes until the Court authorizes their withdrawal as

Class representatives. Should any Class representative withdraw, or if any Class representative
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is found to be no longer capable of performing any responsibilities as a Class representative, the

remaining Class representatives shall nominate replacement representatives subject to Court

approval.

45. Enforcement: This Agreement is to be final and binding on all Parties and

enforceable by the Court. Neither the City, City Council, nor the Board shall have any authority

to take any action which is contrary to this Agreement, or which would undermine, obviate or

otherwise avoid any of the material provisions contained herein. Should the City fail to take any

action or make any payment rec{uired under this Agreement, the City waives any and all

defenses, including, without limitation, jurisdictional defenses, and the Court's judgment shall be

immediately enforceable through all means available under applicable law.

46. Governing Law: This Agreement and the Consent Decree shall be governed by

and interpreted according to Ohio law.

47. Continuing Jurisdiction: The Parties agree and stipulate to the continuing

jurisdiction and venue of the Court. Any action to enforce this Settlement Agreement or the

related Consent Decree (including enforcing any re-opener provision) shall be commenced and

maintained only in the Court. The administration, execution, interpretation, consummation, and

enforcement of the Settlement Agreement and the related Consent Decree shall be under the

authority of the Court. AFSCME shall have standing to enforce this Agreement and to assert

any reopener.

48. No Presumption Against Drafter: The Parties agree that this Settlement

Agreement and the related Consent Decree was drafted by counsel for the Parties at arm's

length, with substantial input from all Parties and their counsel, and no reliance was placed on

any representations other than those contained herein. The Parties agree that the Settlement
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Agreement and the Consent Decree shall be construed by its own terms, and not by any

presumption against the drafter; and that no parol or other evidence may be offered to explain,

construe, contradict, or clarify its terms, the intent of the Parties or their counsel, or the

circumstances under which the Settlement Agreement and related Consent Decree were drafted

or executed.

49. No Tax Opinions: No opinion concerning the tax consequences of the proposed

Settlement to individual Class Members is being given or will be given by Plaintiffs, Class

Counsel, Defendants, or Defendants' counsel; nor is any representation or warranty in this regard

made by virtue of this Settlement Agreement or the Consent Decree.

50. Counterparts Permitted: This Agreement and related Consent Decree may be

signed in counterparts, each of which shall constitute a duplicate original. Electronic or

facsimile transmitted copies of the signatures shall constitute a duplicate original.

51. Successors and Assigns: The provisions of this Agreement, the related Consent

Decree, and all Exhibits and documents relating thereto shall be binding upon and inure to the

benefit of the respective successors and assigns of the Plaintiffs, members of the Classes, Class

Counsel, and Defendants.

52. General Compliance Reviews: In order to monitor and report on the

implementation of this Agreement and Consent Decree, the City and Class Counsel shall

regularly conduct compliance reviews to ensure that Defendants have implemented and continue

to implement all measures required by this Agreement. Each Party shall designate counsel to

serve as liaisons to the Court for compliance purposes. This counsel shall serve as a liaison

between the City and the Court, and shall assist with the City's compliance with this Agreement.

The City will provide access to such public documents as are required to properly ensure
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compliance with the terms set forth in this Agreement. Liaison counsel will be permitted to

apply for an award of fees for any services rendered to be paid by the City. The City shall be

liable for payment of liaison counsel fees up to $5,000 in any given year.

53. Regular Status Reports: Beginning six months after the Effective Date, and every

12 months thereafter until this Agreement is terminated, the City and Class Counsel shall file a

status report with the Court, including any supporting documentation, delineating all steps taken

during the reporting period to comply with this Agreement. These reports shall track the

Defendants' attainment of the requirements and goals contained in this Agreement, identify any

areas of alleged non-compliance, instruct the Court as to how the Parties intend to remedy any

areas of alleged non-compliance and, if necessary, request that the Court issue orders on

compliance as necessary. If the Court issues any such order to ensure compliance with this

Agreement and the related Consent Decree, the Party or Parties subject to the Order shall have

60 days from receipt of such Order to cure the asserted failure. On or before the termination of

this 60 day period, the Party or Parties subject to the Order shall file an additional report with the

Court documenting efforts taken to comply with the Court's Order. The Court may award

reasonable attorneys' fees incurred by any party to secure compliance with this Agreement and

require the responsible Party or Parties to this Agreement to pay the same.

54. Record Keeping Requirements: During the term of this Agreement and the

Consent Decree, and subject to record retention requirements and procedures imposed by

federal, state or local law, or any relevant collective bargaining agreement, the City and Class

Counsel shall maintain all records documenting compliance with this Agreement and all

documents required by or developed pursuant to this Agreement. These records shall be made
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available to all Parties upon request in accordance with all state and federal laws requiring open

records provisions.

55. Arms-Length Negotiations: This Agreement is the product of extensive arms-

length negotiations by competent legal counsel for the Parties.

56. No Admission of Liabilitv: The Parties agree that they are entering into this

Agreement for settlement purposes only. Any acquiescence or agreement to the class

certification in this case does not constitute an admission of liability or fault by the City and may

not be used as evidence in any proceeding for damages by any member of the Classes.

57. No Retaliation: No Party shall retaliate in any manner against any other Party,

including any members of the Classes, for their participation in the Actions or this Settlement.

58. Obligation to Cooperate and Use Best Efforts: All Parties hereto agree to exercise

their best efforts and to take all reasonable steps necessary to effectuate the Settlement set forth

in this Agreement.

59. Entire Agreement: This Agreement and the related Consent Decree constitute the

entire agreement and accord among the Parties with regard to the subject matter of this

Agreement.

60. Notice: Any notice, request, instruction, Order, or other document to be given

hereunder by any Party hereto to any other Party (other than class notification) shall be in writing

and delivered personally or sent registered or certified mail, postage prepaid, to the Parties as

follows:

To: City of Cincinnati

City Manager Harry Black or his successor as Chief Executive Officer of the City of
Cincinnati
with a copy to City Solicitor Paula Boggs Muething or her successor as Chief Legal
Officer of the City of Cincinnati
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City Hall
801 Plum Street
Cincinnati, OH 45202

Steven P. Goodin
John B. Pinney
Graydon Head &Ritchey LLP
1900 Fifth Third Center
511 Walnut Street
Cincinnati, OH 45202

To: Current Employee Class Counsel

Christian A. Jenkins
Minnillo &Jenkins Co., LPA
2712 Observatory Ave.
Cincinnati, OIL 45202

Marc Mezibov
401 E. Court Street, Suite 600
Cincinnati, OH 45202

Robert D. Klausner
Klausner Kaufman Jensen &Levinson
7080 Northwest Fourth Street
Plantation, FL 33317

Jeffrey S. Goldenberg
Goldenberg Schneider, LPA
One West Fourth Street, 18th Floor
Cincinnati, OH 45202

To: Retiree Class Counsel

Robert A. Pitcairn, Jr.
James F. McCarthy, III
Peter J. O'Shea
Katz Teller
255 East Fifth Street, 24th Floor
Cincinnati, OH 45202-4724

To: AFSCME Council No. 8

R. Sean Grayson
6800 N. High Street
Worthington, Ohio 43085-2512
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61. Public Document: This Agreement is a public document and shall be posted on

appropriate websites maintained by the City and the CRS.

62. Modification: This Agreement may only be modified in writing and with consent

of the Parties, subject to the approval of the Court or by order of the Court.

63. Termination: This Agreement will terminate 30 years after the Effective Date.

64. Implementation Date: Any provision of this Agreement which is silent as to the

implementation date shall be implemented on the Effective Date or January 1, 2016, whichever

is later.
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The below Parties have read and agree to the terms of this Collaborative Settlement Agreement
and related Consent Decree:

Current Employees Plaintiffs and Putative Current Employees Class Representative

/s/Nick Sun, ate_ Apri129, 2015
Nick Sunyak Date

/s/ Jeffrey Harmon April 29, 2015
Jeffrey Harmon Date

/s/ Jill All~ever April 29, 2015
Jill Allgeyer Date

/s/Kim Kappel Apri129, 2015
Kim Kappel Date

/s/ Waleia Jackson Apri129, 2015
Waleia Jackson Date

Apri129, 2015
Richard Ganulin Date

/s/Finley Jones April 29, 2015
Finley Jones Date
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The below Parties have read and agree to the terms of this Collaborative Settlement Agreement
and related Consent Decree:

Retirees Plaintiffs and Putative Retirees Class Representatives

/s/ Thomas A. Gamel, Sr Ma~7, 2015
Thomas A. Gamel, Sr., Date

/s/Paul Smith May 7, 2015
Paul Smith Date

/s/ Mark K. Jones May 7, 2015
Mark K. Jones Date

/s/ Dennis Davis May 7, 2015
Dennis Davis Date

/s/ El R der Mav 7, 2015
Ely Ryder Date

/s/ Ann DeGroot Mav 7, 2015
Ann DeGroot Date
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The below Parties have read and agree to the terms of this Collaborative Settlement Agreement
and related Consent Decree:

Defendants:

r
~.
John Cranley

City of Cincin
Date

Harry Blac Date
City Manager of Cincinnati, on behalf of City Defendants

~ ~ ~ js
Paula Boggs Mue 'ng Date
City Solicitor of mcinnati, on behalf of City Defendants
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The below Counsel have read and agree to the terms of this Collaborative Settlement Agreement

and related Consent Decree:

Current Employees Class Counsel:

/s/ JeffreYS. Goldenberg_ May 7, 2015
Jeffrey S. Goldenberg Date

/s/ Christian A. Jenkins Ma~7, 2015
Christian A. Jenkins Date

/s/ Robert D. Klausner Mav 7, 2015
Robert D. Klausner Date

/s/March Mezibov Mav 7, 2015
Marc Mezibov Date

Retiree Class Counsel:

/s/ Robert A. Pitcairn, Jr. May 7, 2015
Robert A. Pitcairn, Jr. Date

/s/James F. McCarthy, III Mav 7, 2015
James F. McCarthy, III Date

AFSCME Council No. 8:

/s/ R. Sean Grayson May 7, 2015
R. Sean Grayson Date

Counsel for Citv of Cincinnati:

/s/ Steven P. Goodin May 7, 2015
Steven P. Goodin Date

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 61 of 268  PAGEID #: 1567



EXHIBIT ONE

'•I'1 1

CONSENT

DECREE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

SUNYAK, et al.,

CITY OF CINCINNATI, et al.,

(City of Cincinnati Pension Litigation)

Case Nos. 1:11-cv-445
1:12-cv-329

Judge Michael R. Barrett

fPROPOSEDI CONSENT DECREE

Pursuant to the Court°s authorization and approval as demonstrated by its signature

below, the City of Cincinnati ("City"), the Cincinnati Retirement System ("CRS"), John Cranley

("Mayor"), and City Manager Harry Black ("City Manager"), the Vice Mayor, the Members of

City Council ,and the Board of Trustees of the CRS '(collectively, the "Defendants"), and Nick

Sunyak, Jeffery Harmon, Jill Algeyer, Kim Kappel, Waleia Jackson, Finley Jones, and Richard

Ganulin, on behalf of themselves and the Current Employees Class they represent, and Thomas

A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and Ann DeGroot, on

behalf of themselves and the Retirees Class they represent, and the American Federation of State

and Municipal Employees Ohio council No. ("AFSCME"), collectively "the Parties," consistent

with and in furtherance of implementing the Collaborative Settlement Agreement ("Settlement

Agreement" or "Settlement") approved by the Court on , 2015 (Doc. No. )

which completely resolves and settles the City of Cincinnati Pension Litigation, do hereby agree,

stipulate and consent to following:

1. This Consent Decree adopts and incorporates by reference in its entirety the

Settlement Agreement, including all defined terms therein.

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 63 of 268  PAGEID #: 1569



2. This Consent Decree establishes that the Court shall retain exclusive jurisdiction

to oversee, enforce, interpret, implement, and administer the Settlement Agreement and this

Consent Decree through the pending consolidated actions, Sunyak v. City of Cincinnati, Case

No. l:l l-cv-445 (S.D. Ohio) and HaNmo~ v. City of Cincinnati, Case No. 1:12-cv-329 (S.D.

Ohio).

3. This Consent Decree establishes that each of the Parties expressly and irrevocably

submits to the jurisdiction of the Court in corulection with any proceedings related to the

oversight, enforcement, interpretation, implementation, or administration of the Settlement

Agreement or this Consent Decree until Termination.

4. This Consent Decree establishes that AFSCME shall have standing to enforce the

terms of the Settlement Agreement and this Consent Decree.

5. The Parties shall, at all times prior to Termination, work together in good faith to

effectively and efficiently implement all the terms of the Settlement and this Consent Decree.

Further, each Party recognizes that they have an obligation to cooperate and use their best efforts

in this regard and to take all reasonable steps necessary to effectuate the terms of the Settlement.

These terms include, but are not limited to:

a. The creation of the CRS Pension Trust Fund and the 115 Trust Fund

(Collaborative Settlement Agreement, at p. 21)

b. Transfer funds to the 115 Trust Fund (Id. at p. 22)

c. CRS COLA Calculation (Id. at p. 22)

d. Current Employees Class COLA Delay Period (Id. at p.23)

e. Retirees Class COLA Suspension Period (Id. at 24)

£ COLA Poverty Exception (Id.)

2
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g. Current Employees Class Retirement Eligibility (Id. at p. 25)

h. Retirement Benefit Multiplier Calculation (Id.)

i. Final Average Salary Calculation (Id.)

j. Early Retirement Eligibility (Id. at p. 26)

k. Annuity Adjustments (Id.)

1. Employee Contributions (Id. at p. 27)

m. The Group C Settlement Payments (Id.)

n. The City's Annual Contribution to the CRS Pension Trust Fund (Id. at p. 28)

o. Additional contributions to the CRS Pension Trust Fund (Id.)

p. Deferred Retirement Option Plan ("DROP") (Id. at p. 29)

q. Retirees Class Healthcare Benefits (Id. at p. 30)

r. Current Employees Class Retirement Healthcare Benefits (Id.)

s. Current Employees Class Retirement Healthcare Premium Percentages (Id.)

t. Healthcare Modifications for Retirees (Id. at p. 32)

u. Healthcare Funding Obligation (Id.)

v. Retirees Class Death Benefit (Id.)

w. Assumed Rate of Return (Id.)

x. Pension Board Reforms (Id. at p. 33)

y. Disgorgement provision (Id. at p. 35)

z. Actuarial Confirmation provision (Id.at p. 36)

aa. Reopeners provision (Id. at p. 37)

bb. Enforcement Reporting (Id. at p. 50)

cc. Compliance Reviews (Id. at p. 52)

3
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dd. Recordkeeping (Id. at p. 53)

6. This Consent Decree shall be governed by and interpreted according to Ohio law.

7. Any action to enforce this Consent Decree (including enforcing any re-opener

provision) shall be commenced and maintained only in the United States District Court for the

Southern District of Ohio.

8. This Consent Decree may be signed in counterparts, each of which shall

constitute a duplicate original. Electronic or facsimile transmitted copies of the signatures shall

constitute a duplicate original.

9. The provisions of this Consent Decree, and all exhibits and documents relating

thereto shall be binding upon and inure to the benefit of the respective successors and assigns of

the Plaintiffs, members of the Classes, Class Counsel, and Defendants.

10. Additional Current Employees Class Representatives, additional Current Retirees

Class Representatives, or additional counsel for any of the Parties may be approved by the Court

as necessary due to health, availability, or other concerns or issues that may arise prior to

Termination.

11. To assist the Court in monitoring the Parties' implementation of the Settlement

Agreement, the Parties shall regularly conduct Compliance Reviews to ensure that they have

implemented and continue to implement all measures required by this Agreement. Each Party

shall designate counsel to serve as liaisons to the Court for compliance purposes. This counsel

shall serve as a liaison between the City and the Court, and shall assist with the City's

compliance with this Agreement. The City will provide access to such documents, records and

other information reasonably needed to ensure compliance with the terms set forth in the

Settlement Agreement and this Consent Decree.
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12. Beginning six (6) months after the Effective Date, and every six (6) months

thereafter until Termination (unless a different time period is ordered by the Court), the Parties

shall file a joint status report with the Court, including any supporting documentation,

delineating all steps taken during the reporting period to comply with the terms of the Settlement

Agreement. These reports shall track the Parties' attainment of the requirements and goals

contained in the Settlement Agreement, identify any areas of alleged non-compliance, instruct

the Court as to how the Parties intend to remedy any areas of alleged non-compliance and, if

necessary, request that the Court issue orders on compliance. If the Court issues any such order

to ensure compliance with this Agreement and the related Consent Decree, the Party or Parties

subject to the Order shall have 60 days from receipt of such Order to cure the asserted failure.

On or before the termination of this 60 day period, the Party or Parties subject to the Order shall

file an additional report with the Court documenting efforts taken to comply with the Court's

Order.

13. For all periods of time until Termination of the Settlement Agreement, and

subject to record retention requirements and procedures imposed by federal, state or local law, or

any relevant collective bargaining agreement, the Parties shall maintain all records documenting

compliance with the Settlement Agreement and all documents required by or developed pursuant

to the Settlement Agreement.

14. No Party shall retaliate in any manner against any other Party, including any

member of the Classes, for their participation in the this Settlement or for their participation in

any actions related to the enforcement or reporting or recordkeeping provisions of this

Settlement and this Consent Decree.
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15. Any notice, request, instruction, Order, or other document to be given hereunder

by any Party hereto to any other Party (other than class notification) shall be in writing and

delivered personally or sent registered or certified mail, postage prepaid, to the Parties as

follows:

To: City of Cincinnati

City Manager Harry Black
with a copy to City Solicitor Paula Boggs Muething
City Hall
801 Plum Street
Cincinnati, OH 45202

Steven P. Goodin
John B. Pinney
Graydon Head &Ritchey LLP
1900 Fifth Third Center
511 Walnut Street
Cincinnati, OH 45202

To: Current Employees Class Counsel

Christian A. Jenkins
Minnillo &Jenkins Co., LPA
2712 Observatory Ave.
Cincinnati, OH 45202

Marc D. Mezibov
401 E. Court Street, Suite 600
Cincinnati, OH 45202

Robert D. Klausner
Klausner Kaufman Jensen &Levinson
10059 Northwest 1 st Court
Plantation, FL 33324

Jeffrey S. Goldenberg
Goldenberg Schneider, LPA
One West Fourth Street, 18th Floor
Cincinnati, OH 45202

C~
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To: Retirees Class Counsel

Robert A. Pitcairn, Jr.
James F. McCarthy, III
Katz Teller Brant & Hild
255 East Fifth Street, 24th Floor
Cincinnati, OH 45202-4724

To: AFSCME Council No. 8

R. Sean Grayson
6800 N. High Street
Worthington, Ohio 43085-2512

16. This Consent Decree is a public document and shall be posted on appropriate

websites maintained by the City and the CRS.

17. Unless otherwise provided herein, this Consent Decree may only be modified in

writing and with consent of the Parties, subject to the approval of the Court.

18. This Consent Decree will terminate 30 years after the Effective Date.

7
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The below Parties have read and agree to the terms of this Consent Decree:

Current Employees Plaintiffs and Putative Class Representatives

Nick Sunyak Date

Jeffrey Harmon Date

Jill Allgeyer Date

Kim Kappel Date

Waleia Jackson Date

Richard Ganulin Date

Finley Jones Date

8
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The below Parties have read and agree to the terms of this Consent Decree:

Retirees Plaintiffs and Putative Class Representatives

Thomas A. Gamel, Sr., Date

Donald C. Beets Date

Paul Smith Date

Mark K. Jones Date

Dennis Davis Date

Ely Ryder Date

Ann DeGroot Date

9
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The below Parties have read and agree to the terms of this Consent Decree and have been

duly authorized and empowered to execute the Settlement Agreement and this Consent Decree

as binding and lawful obligations of the Defendants:

Defendants

Honorable John Cranley Date
Mayor of City of Cincinnati

Harry Black Date
City Manager of Cincinnati, on behalf of City Defendants

Paula Boggs Muething Date
City Solicitor of Cincinnati

10
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As indicated below by their signatures, Counsel for the Parties affirm that they have read

this Consent Decree, have conferred with their respective clients about the same who support

this Consent Decree, agree to the provisions contained herein and shall be bound hereby:

Steven P. Goodin Date
John B. Pinney
GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center
511 Walnut Street
Cincinnati, OH 45202-3157
Of Counsel for the City Solicitor

Marc D. Mezibov Date
Susan M. Butler
401 East Court Street, Suite 600
Cincinnati, OH 45202
Counsel for Current Employees Plaintiffs and Putative Current Employees Class

Christian A. Jenkins Date
Minnillo &Jenkins, Co. LPA
2712 Observatory Ave.
Cincinnati, OH 45202
Counsel for Current Employees Plaintiffs and Putative Current Employees Class

Jeffrey S. Goldenberg Date
Goldenberg Schneider, LPA
One West Fourth Street, 18th Floor
Cincinnati, OH 45202-2012
Counsel for Current Employees Plaintiffs and Putative Current Employees Class

11
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Robert D. Klausner Date
Klausner Kaufman Jensen &Levinson
7080 NW 4th Street
Plantation, FL 33317
Counsel for Current Employees Plaintiffs and Putative Current Employees Class

Robert A. Pitcairn, Jr. Date
Katz, Teller, Brant & Hild
255 East Fifth Street, Suite 2400
Cincinnati, OH 45202
Counsel for Retirees Plaintiffs and Putative Retirees Class

R. Sean Grayson Date
6800 North High Street
Worthington, OH 43085-2512
General Counsel for Ohio Council 8, AFSCME
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This Consent Decree governing the resolution of the Cincinnati Pension Litigation is

authorized and approved this _day of , 2015.

Judge Michael R. Barrett

13
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EXHIBIT TWO

PROPOSED

SETTLEMENT

NOTICE
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Notice of Proposed Class Action Settlement

Concerning the Cincinnati Retirement System

IMPORTANT- A FEDERAL COURT AUTHORIZED THIS NOTICE

YOUR RIGHTS WILL BE AFFECTED WHETHER YOU ACT OR DO NOT ACT

PLEASE READ THIS NOTICE CAREFULLY

I. NOTICE OF YOUR RIGHTS

This Notice provides a summary of the proposed class action Settlement of two consolidated
cases pending before the Honorable Judge Michael R. Barrett in the United States District Court
for the Southern District of Ohio: (1) Sunyak v. City of Cincinnati, Case No. 1:11-cv-445; and (2)
Harmon v. City of Cincinnati, Case No. 1:12-cv-329. You are covered by the proposed
Settlement because the City of Cincinnati's records indicate that you are a member of either the
Current Employees Class or the Retirees Class.

The Current Employees Class includes City of Cincinnati employees who participated in the
Cincinnati Retirement System ("CRS") with at least five years of creditable service and who
were actively employed or otherwise qualified for benefits on July 1, 2011 and who are members
of Group C, D, E or F as defined by Cincinnati Municipal Code § 203-1-M1 (b), (c), (d), and (e).
The Current Employees Class also includes City of Cincinnati employees who had at least five
years of creditable service on July 1, 2011 and who retired on or after that date, as well as
veterans who purchase service credit sufficient to satisfy the requirement to have five years of
creditable service as of July 1, 2011.

The Retirees Class includes retired City of Cincinnati, University of Cincinnati, University
Hospital f/k/a General Hospital and Hamilton County employees (or the Dependent and/or
Surviving Beneficiaries of a former employee) who participated in the CRS and: (a) Currently
receive retirement or pension benefits, including healthcare benefits; and (b) retired on or before
July 1, 2011.

This Notice generally describes the proposed Settlement and your rights as a member of either
the Current Employees Class or the Retirees Class. Additional information about this proposed
Settlement can be found at ~vu~w.CRSPensionSettlement.com. The Court will conduct a Fairness
Hearing at 10 a.m. on 2015 at the United States District Court for the Southern
District of Ohio, 100 East 5th Street, Courtroom ---, Cincinnati, Ohio 45202.

II. BACKGROUND

The Plaintiffs are current employees of the City of Cincinnati ("City") and retirees participating
in the CRS who filed federal class action lawsuits claiming that the City and others improperly
changed vested retirement benefits by adopting and enforcing City Ordinance No. 84-2011 (the
"Ordinance") effective July 1, 2011, andlor that the City has threatened to make additional
improper changes to retirement benefits, including the suspension or reduction of retiree health
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benefits and the annual Cost of Living Adjustment ("COLA"). The City and the other
Defendants deny these allegations and believe their actions were proper. Following extensive
litigation and negotiations, the Plaintiffs, the Current Employees Class, the Retirees Class, the
City, and the CRS (the "Parties") have entered into a Settlement Agreement. This Settlement is a
compromise of disputed claims and defenses. The Court has reviewed and preliminarily
approved the Settlement as fair, reasonable, and adequate and has approved the content and
mailing of this Notice.

III. SUMMARY OF THE PROPOSED SETTLEMENT

The proposed Settlement provides that the CRS will be subject to a 30-year Consent Decree
enforced by the Federal Court. Once the Settlement becomes effective, no changes to the CRS
benefit provisions can be made during that 30-year time period without prior approval of the
Court through a re-opener process. Under the proposed Settlement, current monthly pension
benefits received by members of the Retirees Class cannot be reduced from their current levels.
Specific provisions of the Settlement apply to the Current Employees Class and Groups C, D, E
and F as defined by the Ordinance, as well as to the Retirees Class. The complete detailed
Settlement Agreement and all other documents relating to the proposed Settlement can be
obtained from the Settlement website at www.CRSPensionSe.ttlement.com or by calling [insertl.
The following is a summary of the basic terms of the proposed Settlement which are scheduled
to be implemented on January 1, 2016 if the Court grants final approval:

Cost of Living Adjustment: Effective January 1, 2016, the COLA for all current and future
retirees in the Current Employees Class and the Retirees Class will be a 3.00 percent fixed
simple COLA. This means that an annual pension benefit of $10,000 will increase to $10,300 in
the first year that the COLA applies, $10,600 in the second year, $10,900 in the third year, and
so on.

COLA Delav or Suspension: Current Employees Class Members and Retirees Class Members
are both subject to a three-year COLA delay or suspension period, to begin on the date of
retirement for members of the Current Employees Class or on January 1, 2016 for the Retirees
Class. Members of the Retirees Class shall receive aone-time payment calculated at three
percent of their base pension annuity benefit (but in any event, capped at $1,000) at the
commencement of the third year of their respective COLA suspension period. This one time
payment will not be added to the base benefit or affect the amount of future benefits.

Retirement Eli~ibility: Current Employees Class Members can retire with full benefits upon
reaching 30 years of service without regard to age, or at age 60 with five years of creditable
service.

Retirement Benefit Multiplier Calculation: Current Employees Class Members' retirement

benefits will be computed with a 2.5 percent multiplier for the greater of 20 years of service or

the number of years of service prior to July 1, 2011 for members of Group F and the number of

years prior to January 1, 2014 for members of Group E. A multiplier of 2.2 percent will apply to

all other years, including years of service in excess of 30 years. Final average salary calculation

will continue as provided in the Ordinance.
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Early Retirement Options: For Current Employees Class members, the early retirement options
for individuals age 55 with 25 years of service and age 60 with at least five years of service that
existed prior to the Ordinance will_ be reinstated.

Group D, E, and F Pension Annuity Adjustments: Current Employees Class members in
Groups D, E and F who retired (or will retire) prior to January 1, 2016 will have their pension
benefits increased on January 1, 2016 to reflect the provisions of this Settlement, and such
individuals will receive a lump sum payment reflecting any amounts they would have received
from their date of retirement until January 1, 2016 had the Settlement been in effect when they
retired.

Current Employees Class Contributions: Pension contributions made by Current Employees
Class Members shall not exceed nine percent of pensionable wages during the term of the
Consent Decree.

Group C Settlement Payment: Current Employees Class members in Group C will receive a
one-time payment between $125 and $625, depending on their date of retirement, as
compensation for the compounding COLA they would have received, if any, during the period
prior to January 1, 2016. In addition, members of Group C will be entitled to the same rights
with respect to retiree health care as members of the Retirees Class, including continued
eligibility for retiree health benefits for those who retire with at least 15 years of creditable
service.

City's Annual Contribution Rate: The City will contribute 16.25 percent of its payroll to the
CRS annually during the 30-year duration of the Consent Decree.

Voluntary Deferred Retirement Option Plan: A voluntary Deferred Retirement Option Plan
("DROP") will be implemented for Current Employees Class members which will allow them to
cease accruing service credit in, and contributing to, the CRS when they obtain 30 years of
service while continuing their City employment for up to five years. DROP participants will
accrue their monthly retirement benefits on a pre-tax basis for up to five years of continued City
employment, during which time such amounts may experience earnings but not losses. The
DROP will be evaluated within five years after the Settlement goes into effect to ensure that it is
cost neutral to the CRS.

Retirees Class Healthcare: Members of the Retirees Class will continue to receive healthcare
benefits according to the plan in effect on December 31, 2014, as specifically provided in the
Settlement. In addition, the City will implement an Employee Group Waiver Plan ("EGWP") for
retirees to maximize reimbursement from federal healthcare programs. The City will also
implement a voluntary medical expense reimbursement program ("MERP") to reimburse CRS
participants who elect to enroll in benefits packages not funded by the CRS.

Current Employees Class Healthcare: Members of the Current Employees Class who retire in
the future will be eligible for retiree healthcare benefits at that time under the most favorable
terms available to current employees of the City if they have 30 years of creditable service at the
time of their retirement or are at least 60 years old and have at least 20 years of service at the
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time of their retirement. The cost of these healthcare benefits will be limited to ten percent of the
applicable premium for individuals hired before January 9, 1997. Individuals hired after January
9, 1997 who qualify for retirement healthcare benefits will pay no more than the percentage of
premium provided by the "point system" in the Cincinnati Municipal Code as of January 1,
2015. The Settlement also provides for a process to negotiate improvements in the "point
system" for these individuals within six months after the Effective Date. However, these
provisions will not apply to Subgroup C of the Current Employees Class. Subgroup C members
are entitled to the same retirement healthcare as the Retirees Class on the same terms received by
the Retirees Class as long as Subgroup C members retire with at least 15 years of creditable
service.

Additional important terms and details are described in the complete Settlement Agreement
available at www.CRSPensionSettlement.com, and answers to frequently asked questions can be
obtained by calling [[insert]].

IV. YOUR LEGAL RIGHTS REGARDING THIS SETTLEMENT

This Notice explains your rights under the Settlement and provides you with information
intended to help you understand the terms of this Settlement and how it will affect you. You
may not exclude yourself from or opt out of this Settlement. If the Court grants final
approval, you will be covered by this Settlement. The following table provides a summary of
the actions you can take under this Settlement:

YOl:l: L1:C~:~1_ f~IGI~ I ~ ~a\U OPTIO'~S I~ ~l~l Ili SI:'l~~I~l,l~~ll ;til~

You will be included in the Settlement and
covered by its terms if the Settlement is
approved by the Court. You waive your right

DO NOTHING to object to the Settlement or to take any
appeal of any orders of judgment including but
not limited to the Order Granting Final
A proval.
If you wish to object to the fairness,
reasonableness, or adequacy of the proposed
Settlement, or to the requested attorneys' fees

OBJECT
and expenses, you must send your written
statement to the Court, Class Counsel, and
Defendants' Counsel postmarked no later than
(insert date) as described below in Section V,
Para a h 10.
The last step in the Settlement approval
process is the Fairness Hearing, at which time

ATTEND FAIRNESS HEARING
the Court will hear all evidence and arguments
necessary to conclusively evaluate whether to
grant final approval to the Settlement.
Attendance at the Fairness Hearing alone does
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not allow you to object to the Settlement. Only
the written statement described above permits
you to object.

Please note that this Notice does not contain all the terms and conditions of the Settlement. A
copy of the actual Settlement Agreement is available at www.CRSPensionSettlement.com, or
upon request by calling (insert number).

V. FREQUENTLY ASKED QUESTIONS AND ANSWERS

What is this lawsuit about?

The Plaintiffs in this lawsuit are current and former employees (or their survivors entitled to
pension benefits) of the City who filed class action lawsuits alleging that Defendants improperly
impaired or revoked their vested retirement benefits by adopting and enforcing a city ordinance
which became effective July 1, 2011 (the "Ordinance"). The Ordinance substantially modified
the future retirement benefits and eligibility rules for current employees by requiring them to
contribute more of their earnings to the CRS and work more years to obtain lower retirement
benefits than previously provided by the CRS. The Ordinance also modified the health benefits
available to retirees by increasing deductibles, costs for prescriptions, and out-of-pocket caps for
healthcare. The Retirees were also very concerned that the City would make additional changes
to their retirement benefits, including the suspension or reduction of retiree health benefits and
the annual COLA. The Defendants deny Plaintiffs' allegations and believe their actions were
legal and proper.

What is a class action?

In a class action, one or more people called class representatives sue on behalf of people who
have similar claims. Together they are called the "Class." Individuals in the Class are called
"Class Members." In a class action, one court resolves the issues for all Class Members.

Why is this lawsuit a class action?

The Court has preliminarily decided that this lawsuit can proceed as a class action for purposes
of settlement because it meets the requirements of Federal Rule of Civil Procedure 23, which
governs class actions in federal court. When, as here, the Parties propose to settle a class action,
the Court must determine whether the Settlement is fair, adequate, and reasonable for all
members of the Classes.

Has the Court decided who is sight? Why is there a Settlement?

No, the Court has not decided whether Plaintiffs or Defendants are correct. There has been no
trial or final ruling on the Plaintiffs' claims or the Classes' claims, nor is this Settlement an
admission of any wrongdoing on the part of the City or any Defendant. Instead, the Parties
determined it was in their best interests and the public interest to participate in a collaborative
mediation process in which all issues relating to the CRS plan were addressed in an open,
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comprehensive, and exhaustive manner. Without this collaborative exercise, the possibility that
the City or one or both of the Classes may have suffered serious consequences was likely. Under
Ohio law decided before this case was brought, the City was authorized to curtail or even
eliminate all retiree healthcare benefits for both current and future retirees. The proposed
Settlement preserves significant retiree healthcare benefits for current and future retirees. This
proposed Settlement is a result of that process, and if approved by the Court, will allow all
Parties to avoid the costs, delays, and uncertainties of a trial and appeals, will provide relief to
Class Members as described above, and protect the CRS so that it may continue to provide
benefits into the future.

Why did I get this Notice? Am I a part of this Class Action Settlement?

You are receiving this Notice because the City's records show that you are a member of either
the Current Employees Class or the Retirees Class. As a Class Member, you are covered by this
Settlement.

What aye the terms of the proposed Settlement?

The terms have been summarized above in Section III of this Notice. More information about
this Settlement is available at wv~~vv.CRSPensionSett]ement.conz or by calling (insert number).

When will the Settlement go into effect for me?

There will be a Fairness Hearing on [insert]. The Court will then decide whether to approve the
proposed Settlement. Class Counsel does not know how long it will take for the Court to make
this decision.

If the Court grants final approval of the Settlement, the Settlement should go into effect on
January 1, 2016.

Do I have an attorney in this case?

Yes. The Court has preliminarily approved attorneys Christian A. Jenkins, Jeffrey S.
Goldenberg, Robert D. Klausner, and Marc D. Mezibov to represent the Current Employees
Class and James F. McCarthy, Peter J. O'Shea, Robert A. Pitcairn, Jr., and the law firm of Katz,
Teller, Brant & Hild to represent the Retirees Class. These attorneys are called Class Counsel.
They are experienced in handling class actions against large entities, including municipalities.

You may, but do not need to, hire your own attorney because Class Counsel are working on your
behalf If you want your own attorney, you will have to pay for that attorney. For example, you
can ask him or her to appear in Court for you if you want a lawyer to argue your objection to the
Settlement or if you want someone other than Class Counsel to speak for you.

How will the attorneys for the Classes be paid?
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Class Counsel will ask the Court to approve the payment of attorneys' fees and expenses related
to this litigation via an attorney fee application that will be filed with the Court no later than ---- -
-, 2015. It will be up to the Court to determine the amount of fees and expenses to be paid to
Class Counsel.

Current Employees Class Counsel's fee request will be based upon the value of the benefits
conferred upon the Current Employees Class by this Settlement and will not exceed $5,000,000.
Current Employees Class Counsel estimate that the value of the benefits conferred upon the
Current Employees Class by this Settlement exceed $50,000,000.

The Current Employees Class Counsel will request that the amount of attorneys' fees and
expenses awarded by the Court to Current Employees Class Counsel be paid by the CRS on
behalf of the Current Employees Class members and then recouped in a fair manner from the
benefits these members receive in the future over a 20-year period. Current Employees Class
Counsel will ask the Court to assign a higher share of attorneys' fees to those Current Employees
Class members who, as a result of this Settlement, have the opportunity to retire with full
pension benefits prior to age 60. If the Court awards $5,000,000 in attorneys' fees to Current
Employees Class Counsel, it is estimated that these Current Employees Class members (those
who will be able to retire with full pension benefits prior to age 60) will pay approximately
$ per month while the other Class members will pay approximately $ per month

Retirees Class Counsel's fee request will be based upon calculating how many hours
were spent on the Litigation and multiplying those hours by ajudicially-determined reasonable
rate. This is known as a lodestar calculation. In addition, Retirees Class counsel will request an
enhancement of fees. The amount of the enhanced fees and costs requested will not exceed
$500,000. Retirees Class Counsel will request that the Court require the City to pay this sum
from its General Fund. The City objects to paying any amount from its General Fund and will
request that this amount come from the CRS Pension Fund.

How can I object to the Settlement?

You and/or an attorney you hire at your own expense may object to the proposed Settlement if
you do not like any part of it, but you must follow these procedures for the Gourt to consider
your objection:

(a) The objection must be in writing. A letter is sufficient. It must contain your
name, your current address, specific reasons why you object to the Settlement (including
any legal authorities), and a description of the evidence (documents or testimony) that
you propose to introduce in support of the objection. You and/or your attorney you hire
at your own expense must sign the objection.

(b) Your written objection must be filed with the Court and postmarked and
mailed to the below addresses for Class Counsel and Defendants' Counsel no later than

2015.
(c) If you have hired an attorney, that attorney must file a notice of appearance

with the Court and postmark and mail such notice to the below addresses for Class
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Counsel and Defendants' Counsel no later than , 2015.

The Court's address is: United States District Court for the Southern District of Ohio, 100 East
5th Street, Cincinnati, Ohio 45202.

Class Counsel's addresses are:

CuNrent Employees Class Counsel: Marc Mezibov, The Law office of Marc Mezibov,
401 East Court Street, Suite 600, Cincinnati, Ohio 45202

Retirees Class Counsel: James F. McCarthy, Katz Teller Brant & Hild, 255 East Fifth
Street, Suite 2400, Cincinnati, Ohio 45202

Defendants' Counsel: Steven P. Goodin, Graydon, Head &Ritchey, LLP, Fifth Third
Center, 511 Walnut Street, Suite 1900, Cincinnati, Ohio 45202

If~ou do not follow the above procedures, including filing the objection by the date
provided, you waive your right to object to the Settlement Agreement or take an appeal
from any Court order, including the Order Granting Final Approval.

Do I have to come to the Fairness Hearing?

No, but you are welcome to attend. The last step in the Settlement approval process is the
Fairness Hearing, at which time the Court will hear all evidence and arguments necessary to
conclusively evaluate the Settlement to determine whether it is fair, adequate, and reasonable and
whether final approval is warranted.

You and/or an attorney you hire at your own expense may, but do not have to, appear at the
Fairness Hearing to talk to the Court about your objections. Class Members or their attorneys
intending to make an appearance at the Fairness Hearing, pursuant to their written objection,
must do the following no later than 14 days prior to the Fairness Hearing:

(a) File a notice of intention to appear with the Court;
(b) Deliver to Class Counsel and Defendants' Counsel at the addresses above a
copy of such notice of intention; and
(c) Identify any documents they will seek to introduce or witnesses they intend to
call at the Fairness Hearing.

Other matters to be considered at the Fairness Hearing will be a determination as to whether an
Order Granting Final Approval of the Settlement should be entered, whether the application of
Class Counsel for payment of attorneys' fees and expenses should be approved, and any other
matters the Court sees fit to address.

How do I get more infoYmation?

Go to the Settlement website at www.CRSPensionSettlement.com or call (insert phone number)
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for answers to frequently asked questions. You may also contact Current Employees Class
Counsel or Retirees Class Counsel at the addresses listed above. Do not contact the Court.

What if my ~nailzng address changes?

If your address changes, you must provide your updated address to the Settlement Administrator
in writing at [insert]. The Settlement Administrator is responsible for issuing Notice to the Class
Members.

5578020.2
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EXHIBIT THREE

ANTHEM BOOKLETS

FOR CITY RETIREES
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For

CITY 4F CINCINNATI
RETIREES

~~. 
. i ~- -;

.- F.

Si usted necesita ayuda en espanol Para entender este documento, puede solicitarla gratuitamente Ilamando a
Servicios al Cliente al numero que se encuentra en su tarjeta de identification.

If You need assistance in Spanish to understand this document, You may request it for free by calling Customer
Service at the number on Your Identification Card.

Effective 1-1-2014
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This Benefit Booklet provides You with a description of Your benefits while You are enrolled under the
health care plan (the "Plan") offered by Your Employer. You should read this booklet carefully to
familiarize yourself with the Plan's main provisions and keep it handy for reference. A thorough
understanding of Your coverage will enable You to use Your benefits wisely. If You have any questions
about the benefits as presented in this Benefit Booklet, please contact Your Employer's Group Health
Plan Administrator or call the Claims Administrator's Customer Service Department.

The Plan provides the benefits described in this Benefit Booklet only for eligible Members. The health
care services are subject to the Limitations and Exclusions, Copayments, Deductible, and Coinsurance
requirements specified in this Benefit Booklet. Any group plan or certificate which You received
previously will be replaced by this Benefit Booklet.

Anthem Blue Cross and Blue Shield, or "Anthem" dba Anthem Blue Cross and Blue Shield has been
designated by Your Employer to provide administrative services for the Employer's Group Health Plan,
such as claims processing, care management, and other services, and to arrange for a network of health
care providers whose services are covered by the Plan.

Important: This is not an insured benefit Plan. The benefits described in this Benefit Booklet or any rider
or amendments attached hereto are funded by the Employer who is responsible for their payment.
Anthem provides administrative claims payment services only and does not assume any financial risk or
obligation with respect to claims.

Anthem is an independent corporation operating under a license from the Blue Cross and Blue Shield
Association, permitting Anthem to use the Blue Cross and Blue Shield Service Marks in portions of the
State of Ohio. Although Anthem is the Claims Administrator and is licensed in Ohio, You will have access
to providers participating in the Blue Cross and Blue Shield Association BlueCard~ PPO network across
the country. Anthem has entered into a contract with the Employer on its own behalf and not as the agent
of the Association.

Verification of Benefits
Verification of Benefits is available for Members or authorized healthcare Providers on behalf of
Members. You may call Customer Service with a benefits inquiry or verification of benefits during normal
business hours (8:00 a.m. to 7:00 p.m. eastern time). Please remember that a benefits inquiry or
verification of benefits is NOT a verification of coverage of a specific medical procedure. Verification of
benefits is NOT a guarantee of payment. CALL THE CUSTOMER SERVICE NUMBER ON YOUR
IDENTIFICATION CARD or see the section titled Health Care Management for Precertification rules.

2
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As a Member You have certain rights and responsibilities when receiving Your health care. You also have a
responsibility to take an active role in Your care. As Your health care partner, the Claims Administrator is
committed to making sure Your rights are respected while providing Your health benefits. That also means giving
You access to the Claims Administrator's Network Providers and the information You need to make the best
decisions for Your health and welfare.

These are Your rights and responsibilities:

You have the right to:
• Speak freely and privately with Your doctors and other health providers about all health care options and

treatment needed for Your condition. This is no matter what the cost or whether it's covered under Your
Plan.

• Work with Your doctors in making choices about Your health care.
• Be treated with respect and dignity.
• Expect us to keep Your personal health information private. This is as long as it follows state and Federal

laws and our privacy policies.
• Get the information You need to help make sure You get the most from Your health plan, and share Your

feedback. This includes information on:

- The Claims Administrator's company and services.

- The Claims Administrator's network of doctors and other health care providers.

- Your rights and responsibilities.

- The rules of Your health care plan.

- The way Your health plan works.

Make a complaint or file an appeal about:
- Your Plan
- Any care You get
- Any Covered Service or benefit ruling that Your Plan makes.
Say no to any care, for any condition, sickness or disease, without it affecting any care You may get in the
future. This includes the right to have Your doctor tell You how that may affect Your health now and in the
future.
Get all of the most up-to-date information from a doctor or other health care professional provider about the
cause of Your illness, Your treatment and what may result from it. If You don't understand certain
information, You can choose a person to be with You to help You understand.

You have the responsibility to:
■ Read and understand, to the best of Your ability, all information about Your health benefits or ask for help if

You need it.
■ Follow all Plan rules and policies.
■ Choose a Network Primary Care Physician (doctor), also called a PCP, if Your health care plan requires it.
■ Treat all doctors, health care Providers and staff with courtesy and respect.
■ Keep all scheduled appointments with Your health care Providers. Call their office if You may be late or need

to cancel.
■ Understand Your health problems as well as You can and work with Your doctors or other health care

Providers to make a treatment plan that You all agree on.
■ Follow the care plan that You have agreed on with Your doctors or health care Providers.

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 90 of 268  PAGEID #: 1596



■ Give the Claims Administrator, Your doctors and other health care professionals the information needed to
help You get the best possible care and all the benefits You are entitled to. This may include information
about other health and insurance benefits You have in addition to Your coverage with the Plan.
■ Let the Claims Administrator's customer service department know if You have any changes to Your name,

address or family members covered under Your Plan.

The Claims Administrator is committed to providing quality benefits and customer service to its
Members. Benefits and coverage for services provided under the benefit program are governed by the
Plan and not by this Member Rights and Responsibilities statement.

If You need more information or would like to contact the Claims Administrator, please go to anthem.com
and select Customer Support > Contact Us. Or call the Member Services number on Your ID card.

How to Obtain Language Assistance
Anthem is committed to communicating with our members about their health plan, regardless of their language.
Anthem employs a Language Line interpretation service for use by all of our Customer Service Call
Centers. Simply call the Customer Service phone number on the back of Your ID card and a representative will be
able to assist You. Translation of written materials about Your benefits can also be requested by contacting
customer service. TT'Y/TDD services also are available by dialing 711. A special operator will get in touch with
us to help with Your needs.
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SCHEDULE OF BENEFITS
The Maximum Allowed Amount is the amount the Claims Administrator will reimburse for services and
supplies which meet its definition of Covered Services, as long as such services and supplies are not
excluded under the Member's Plan; are Medically Necessary; and are provided in accordance with the
Member's Plan. See the Definitions and Claims Payment sections for more information. Under certain
circumstances, if the Claims Administrator pays the healthcare provider amounts that are Your
responsibility, such as Deductibles, Copayments or Coinsurance, the Claims Administrator may collect
such amounts directly from You. You agree that the Claims Administrator has the right to collect such
amounts from You.

Schedule. of Benefits Network Out-of-Network

Calendar Year Deductible

Individual $0 $0

Family —All eligible Members combined $0 $0

Coinsurance After the Calendar Year Deductible is Met
(Unless Otherwise Specified)

Plan Pays 80% 50%

Member Pays 20% 50%

All payments are based on the Maximum Allowed Amount and
any negotiated arrangements. For Out of Network Providers,
You are responsible to pay the difference between the Maximum
Allowed Amount and the amount the Provider charges.
Depending on the service, this difference can be substantial.

Out-of-Pocket Maximum Per Calendar Year
Includes Coinsurance.
Does NOT include Copayments, precertification penalties,
charges in excess of the Maximum Allowed Amount, Non-
Covered Services, services deemed not medically necessary,
pharmacy claims and human organ and tissue transplants.

Individual $500 $1,000

Family —All eligible Members combined $1,000 $2,000

The Network and Out-of-Network Out-of-Pocket Maximums are separate and cannot be combined.

C
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Benefits Network Out-of-Network

Allergy Care

• Testing and Treatment 20% 50%

Behavioral Health /Substance Abuse Care

Hospital Inpatient Services 20% 50%.

Outpatient Services 20% 50%

Coverage for the treatment of Behavioral Health and Substance Abuse Care conditions is provided in
compliance with federal law.

Clinical Trials Benefits are Benefits are paid based
Please see Clinical Trials under Benefits section for further paid based on on the setting in which
information. the setting in Covered Services are

which Covered received
Services are
received

Dental, Oral Surgery and TMJ Services

• Accidental Injury to natural teeth Treatment must be 20% 50°/a
completed within 12 months of the Injury)

• Oral Surgery and TMJ 20% 50%

Diagnostic Services 20% 50%

Note: Diagnostic services are defined as any claim for services performed to diagnose an illness or Injury.

Emergency Care, Urgent Care and Ambulance Services

Emergency room for a Medical Emergency 20°/a 20%
(See note)

Non-emergency use of the emergency room Not Covered Not Covered

Urgent Care clinic visit 20% 20%
(See note)

Ambulance Services (when Medically Necessary) 20
°/a 20

°/a

Land /Air (See note)

Note: Care received Out-of-Network for a Medical Emergency will be provided at the Network level of
benefits if the following conditions apply: A Medical Emergency is a condition of recent onset and sufficient
severity, including but not limited to severe pain, that would lead a prudent layperson, possessing an
average knowledge of medicine and health, to believe that his or her condition, sickness, or Injury is of such
a nature that failure to obtain immediate medical care could place his or her life in danger or serious harm.
Care may also be approved as an Authorized Service. If an Out-of-Network Provider is used, however, You are
responsible to pay the difference between the Maximum Allowed Amount and the amount the Out-of-Network
Provider charges.
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Benefits Network Out-of-Network

Eye Care (Non-Routine)

• Office visit — medical eye care exams (treatment of disease 20°/a 50%
or Injury to the eye) 20% 50%

• Treatment other than office visit

Hearing Care (Non-Routine)

• Office visit — Audiometric exam /hearing evaluation test 20% 50%

Home Health Care Services 20% 50°/a

• Maximum Home Care visits (includes Private Duty Nursing Unlimited 30 visits per calendar
benefit) year

Hospice Care Services 20% 20%
(Covered at Network

Level)

Hospital Inpatient Services 20% 50%

Maternity Care 8~ Other Reproductive Services

• Maternity Services 20% 50%

• Infertility services 20°/a 50%
(Benefits only for the diagnosis of Infertility)

• Sterilization Services 20% 50°/a

Medical Supplies and Equipment

• Medical Supplies 20% 50°/a

• Durable Medical Equipment 20% 50%

• Orthotics 20% 50%
Foot and Shoe

• Prosthetic Appliances (external) 20% 50%

Nutritional Counseling for Diabetes 20% 50%

Online Visits from LiveHealth Online Provider 20% Not Covered

Physician Services (Home and Office Visits) 20% 50%

Preventive Services Covered at 50%
100%

Note: Preventive Services are defined as any claim submitted with a "well" diagnosis.
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Benefits Network Out-of-Network

Skilled Nursing Facility 20% 50%

Surgical Services 20% 50%

Therapy Services (Outpatient)

• 

Physical Therapy 20% 50
°/a

• Occupational Therapy 20% 50%
• 

Speech Therapy
• Cardiac Rehabilitation 20% 50%

20% 50%

• 

Chiropractic Care 20°/a 50%

• Radiation Therapy 20% 50°/a
• Chemotherapy 20% 50%

• Respiratory Therapy 20% 50%

• Vision Therapy 20% 50%

Note: Inpatient therapy services will be paid under the Inpatient Hospital benefit.

Benefits for physical Therapy and occupational therapy are limited to 60 combined visits per calendar year,
combined Network and Out-of-Network.

Benefits for speech therapy are limited to 20 visits per calendar year, combined Network and Out-of-Network.

Benefits for chiropractic care are limited to 12 visits per calendar year, combined Network and Out-of-Network.

Transplants Center of Nefivork Out-of-Network
Excellence Transplant Transplant

Any Medically Necessary human organ and stem cell/bone Provider Provider
marrow transplant and transfusion as determined by the Claims
Administrator including necessary acquisition procedures, harvest
and storage, including Medically Necessary preparatory
myeloablative therapy.

• Covered Transplant Procedure during the Transplant Benefit Covered at 50% 50%
Period(excluding kidney and cornea transplants) 100%

• Kidney and Cornea Transplants NA 20
°/a 50%

• Eligible Travel and Lodging Covered at 50% 50%
100%
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ELIGIBILITY

Members who do not enroll within 31 days of being eligible are considered Late
Enrollees. Please refer to the "Late Enrollees" provision in this section.

Coverage for the Retiree
This Benefit Booklet describes the benefits an Retiree may receive under this health care Plan. The
Retiree is also called a Subscriber.

Coverage for the Retiree's Dependents
If the Retiree is covered by this Plan, the Retiree may enroll his or her eligible Dependents. Covered
Dependents are also called Members.

All enrolled eligible, unmarried children will continue to be covered:
1. To the End of the Month in which the child attains age 19; or
2. To the End of the Month in which the child attains age 24 if the child qualifies as a Full-time Student at
an accredited school (at least 7 months) and qualifies as a Federal Tax Exemption.

Eligibility will also be continued past the age limit only for those already enrolled unmarried Dependents
who cannot work to support themselves due to mental retardation or physical or mental handicap. These
Dependents must be allowed as a federal tax exemption by the Subscriber or Subscriber's spouse. The
Dependent's disability must start before the end of the period they would become ineligible for coverage.
The Plan must certify the Dependent's eligibility. The Plan must be informed of the Dependent's eligibility
for continuation of coverage within 31 days after the Dependent would normally become ineligible. You
must notify Us if the Dependents marital or tax exemption status changes and they are no longer eligible
for continued coverage.

The Plan may require the Subscriber to submit proof of continued eligibility for any enrolled child. Your
failure to provide this information could result in termination of a child's coverage.

To obtain coverage for children, We may require that the Subscriber complete a "Dependency Affidavit"
and provide Us with a copy of any legal documents awarding guardianship of such children) to the
Subscriber. Temporary custody is not sufficient to establish eligibility under this Certificate.

Any foster child who is eligible for benefits provided by any governmental program or law will not be
eligible for coverage under the Plan unless required by the laws of this state.

Coverage Effective Dates and enrollment requirements are described in the Group Contract.

Out of Service Area Dependent Child Coverage

Benefits for Covered Services will be provided for enrolled Dependent children who reside outside of the
Service Area due to such children attending an out of Service Area educational institution or residing with
the Subscriber's former spouse. Benefits are payable at the Network level and are limited to the Maximum
Allowable Amount. Payment is subject to any Coinsurance, Copayment and/or Deductible. You may be
responsible for any amount in excess of the Maximum Allowable Amount.

If you are eligible to enroll as a Member, you must enroll at the time agreed upon by the Plan. Otherwise,
you may only enroll during the Open Enrollment period or during a Special Enrollment period, whichever
is applicable.
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Eligible Dependents (Spouse):
• The Retiree's Spouse. For the purposes of this Plan, a Spouse is defined as a person who is married

to a person of the opposite sex from the enrolling Retiree.

Initial Enrollees
Initial Enrollees and eligible Dependents who were previously enrolled under group coverage which this
Plan replaces are eligible for coverage on the Effective Date of this coverage. Any Employer waiting
period which was not satisfied under previous Creditable Coverage must be satisfied under this Plan.
However, credit will be given for the length of time already served.

Late Enrollees
If the Retiree or the Retiree's Dependents do not enroll when first eligible, it will be necessary to wait for
the next open enrollment period. However, the Retiree or the Retiree's Dependents may be eligible for
special enrollment as set out below.

Special Enrollment Periods
There are special enrollment periods for Retirees or Dependents who:
• Originally declined coverage because of other coverage, and
• Exhausted COBRA benefits, lost eligibility for prior coverage, or Employer contributions toward

coverage were terminated.

An individual who declined coverage must have certified in writing that he or she was covered by another
health plan when he or she initially declined coverage under this Plan in order to later qualify under this
special enrollment. A person declining coverage will be given notice of the consequences when they
originally decline coverage.

In addition, there are also special enrollment periods for new Dependents resulting from marriages, births
or adoptions or placement for adoption. An unenrolled Member may enroll within 31 days of such a
special qualifying event.

Important Notes:
• Individuals enrolled during special enrollment periods are not Late Enrollees.
• Individuals or Dependents must request coverage within 31 days of a qualifying event (i.e., marriage,

exhaustion of COBRA, etc.).
• Evidence of prior Creditable Coverage is required and must be furnished by the Retiree or the

Retiree's prior carrier.

Medicaid and CHIP Special Enrollment/Special Enrollees
Eligible Retirees and Dependents may also enroll under two additional circumstances:
• the Retiree's or Dependent's Medicaid or Children's Health Insurance Program (CHIP) coverage is

terminated as a result of loss of eligibility; or
• the Retiree or Dependent becomes eligible for a subsidy (state premium assistance program)

The Retiree or Dependent must request Special Enrollment within 60 days of the loss of Medicaid/CHIP
or of the eligibility determination.

When Coverage Begins
If the Retiree applies for coverage when first eligible, coverage will be effective on the date the
Employer's length-of-service requirement has been met. The Effective Date of coverage is subject to any
length-of-service provision the Employer requires.
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Changing Coverage
There may bean annual re-enrollment period during which time Members may elect to change their
options. Retirees and Dependents enrolled in another option may be required to complete an unfulfilled
waiting period from prior Creditable Coverage.

Types of Coverage
The types of coverage available to the Retiree are indicated at the time of enrollment through the
Employer.

Changing Coverage (Adding a Dependent)
You may add new Dependents to Your Plan by contacting Your Plan Administrator. The Plan
Administrator must notify the Claims Administrator. The Plan Administrator is the person named by the
Employer to manage the Plan and answer questions about Plan details.

Coverage is provided only for those Dependents the Retiree has reported to the Plan Administrator and
added to his or her coverage by completing the correct application.

Marriage and Stepchildren
An Retiree may add a Spouse and eligible stepchildren within 31 days of the date of marriage by
submitting achange-of-coverage form. The Effective Date will be the date of marriage.

If an Retiree does not apply for coverage to add a Spouse and stepchildren within 31 days of the date of
marriage, the Spouse and stepchildren are considered Late Enrollees. Please refer to the "Late
Enrollees" provision in this section.

Newborn and Adopted Children
You must contact Your Employer within 31 days to add a newborn or adopted child.

OBRA 1993 and Qualified Medical Child Support Orders
The Omnibus Budget Reconciliation Act of 1993 COBRA 1993) provides specific rules for the coverage of
adopted children and children subject to a Qualified Medical Child Support Order (QMCSO).
An eligible Dependent child includes:
• An adopted child, regardless of whether or not the adoption has become final.
• An "adopted child" is any person under the age of 18 as of the date of adoption or placement for

adoption. "Placement for adoption" means the assumption and retention by the Retiree of the
legal obligation for the total or partial support of a child to be adopted. Placement ends
whenever the legal support obligation ends.

• A child for whom an Retiree has received an MCSO (a "Medical Ghild Support Order") which has
been determined by the Employer or Plan Administrator to be a Qualified Medical Child Support
Order ("QMCSO").
• Upon receipt of a QMCSO, the Employer or Plan Administrator will inform the Retiree and each

affected child of its receipt of the order and will explain the procedures for determining if the order
is a QMCSO. The Employer will subsequently notify the Retiree and the children) of the
determination.

A QMCSO cannot require the Employer to provide any type or form of benefit that it is not already
offering.

Changing Coverage or Removing a Dependent
When any of the following events occur, notify the Employer and ask for appropriate forms to complete:
• Divorce;
• Death of an enrolled family member (a different type of coverage may be necessary);
• Dependent child reaches terminating age (see "When Coverage Terminates");
• Enrolled Dependent child becomes totally or permanently disabled.
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Portability Provision
Any newly eligible Retiree, Member, enrollee or Dependent who has had similar coverage under another
health benefit plan within the previous 63 days is eligible for coverage immediately. The Effective Date of
coverage is subject to any length-of-service provision the Employer requires. A newly eligible person is
an individual who was not previously eligible for coverage under this Plan.
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Note: Capitalized terms such as Covered Services, Medical Necessity, and Out-of-Pocket
Maximum are defined in the "Definitions" Section.

Introduction
Your health Plan is a Preferred Provider Organization (PPO) which is a comprehensive Plan. The
Plan is divided into two sets of benefits: Network and Out-of-Network. If You choose a Network Provider,
You will receive Network benefits. Utilizing this method means You will not have to pay as much money;
Your Out-of-Pocket expenses will be higher when You use Out-of-Network Providers.

Providers are compensated using a variety of payment arrangements, including fee for service, per diem,
discounted fees, and global reimbursement.

All Covered Services must be Medically Necessary, and coverage or certification of services that
are not Medically Necessary may be denied.

The BlueCard Program
Like all Blue Cross &Blue Shield plans throughout the country, Anthem participates in a program called
"BlueCard." This program lets You get Covered Services at the Network cost-share when You are
traveling out of state and need health care, as long as You use a BlueCard Provider. All You have to do
is show your Identification Card to a participating Blue Cross &Blue Shield Provider, and they will send
Your claims to the Claims Administrator.

If You are out of state and an Emergency or urgent situation arises, You should get care right away.

In anon-Emergency situation, You can find the nearest contracted Provider by visiting the BlueCard
Doctor and Hospital Finder website (www.BCBS.com) or call the number on the back of your Identification
Card.

You can also access Doctors and Hospitals outside of the U.S. The BlueCard program is recognized in
more than 200 countries throughout the world.

Please refer to Inter-Plan Programs in the Claims Payment section for more information on BlueCard.

Care Outside the United States — BlueCard~ Worldwide
Prior to travel outside the United States, check with Your Group or call Customer Service at the number
on your Identification Card to find out if Your Plan has BlueCard Worldwide benefits. Your coverage
outside the United States may be different and we recommend:
• Before you leave home, call the Customer Service number on your Identification Card for coverage

details.
• Always carry your current Identification Card.
• In an emergency, go directly to the nearest Hospital.
• The BlueCard Worldwide Service Center is available 24 hours a day, seven days a week toll-free at

(800) 810-BLUE (2583) or by calling collect at (804) 673-1177. An assistance coordinator, along with
a medical professional, will arrange a Physician appointment or hospitalization, if needed.

Call the Service Center in these non-emergent situations:
• You need to find a Physician or Hospital or need medical assistance services. An assistance

coordinator, along with a medical professional, will arrange a Physician appointment or
hospitalization, if needed.
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• You need to be hospitalized or need Inpatient care. After calling the Service Center, You must also
call the Claims Administrator to obtain approval for benefits at the phone number on your
Identification Card. Note: this number is different than the phone numbers listed above for BlueCard
Worldwide.

Payment Information
• Participating BlueCard Worldwide Hospitals. In most cases, when You make arrangements for

hospitalization through BlueCard Worldwide, You should not need to pay upfront for Inpatient care at
participating BlueCard Worldwide hospitals except for the Out-of-Pocket costs (non-Covered
Services, Deductible, Copayments and Coinsurance) You normally pay. The Hospital should submit
Your claim on Your behalf.

• Doctors and/ornon-participating Hospitals. You will need to pay upfront for outpatient services,
care received from a Doctor, and Inpatient care not arranged through the BlueCard Worldwide
Service Center. Then You can complete a BlueCard Worldwide claim form and send it with the
original bills) to the BlueCard Worldwide Service Center (the address is on the form).

Claim Filing
• The Hospital will file your claim if the BlueCard Worldwide Service Center arranged Your

hospitalization. You will need to pay the Hospital for the Out-of-Pocket costs You normally pay.
• You must file the claim for outpatient and Physician care, or Inpatient care not arranged through the

BlueCard Worldwide Service Center. You will need to pay the Provider and subsequently send an
international claim form with the original bills to the Claims Administrator.

Claim Forms
International claim forms are available from the Claims Administrator, the BlueCard Worldwide Service
Center, or online at www.bcbs.com/bluecardworldwide. The address for submitting claims is on the form.

Calendar Year Deductible
Before the Plan begins to pay benefits (except certain benefits which are subject to Copayment instead of
Deductible), You must meet any Deductible required. You must satisfy one Deductible for each type of
coverage as explained in the Schedule of Benefits. Deductible requirements are stated in the Schedule
of Benefits.
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Your Plan includes the processes of Precertification, Predetermination and Post Service Clinical Claims
Review to determine when services should be covered by Your Plan. Their purpose is to promote the
delivery of cost-effective medical care by reviewing the use of procedures and, where appropriate, the
setting or place of service that they are performed. Your Plan requires that Covered Services be
Medically Necessary for benefits to be provided. When setting or place of service is part of the review,
services that can be safely provided to you in a lower cost setting will not be Medically Necessary if they
are performed in a higher cost setting.

Prior Authorization: Network Providers are required to obtain prior authorization in order for You to
receive benefits for certain services. Prior authorization criteria will be based on multiple sources
including medical policy, clinical guidelines, and pharmacy and therapeutics guidelines. The Claims
Administrator may determine that a service that was initially prescribed or requested is not Medically
Necessary if You have not previously tried alternative treatments which are more cost effective.

If You have any questions regarding the information contained in this section, You may call the Customer
Service telephone number on Your Identification Card or visit www.bcbsga.com.

Types of Requests:
Precertification — A required review of a service, treatment or admission for a benefit coverage
determination which must be obtained prior to the service, treatment or admission start date. For
emergency admissions, You, Your authorized representative or Physician must notify the Claims
Administrator within 2 business days after the admission or as soon as possible within a
reasonable period of time. For childbirth admissions, Precertification is not required unless there
is a complication and/or the mother and baby are not discharged at the same time.

Predetermination — An optional, voluntary Prospective or Concurrent request for a benefit
coverage determination for a service or treatment. The Claims Administrator will review Your
Plan to determine if there is an exclusion for the service or treatment. If there is a related clinical
coverage guideline, the benefit coverage review will include a review to determine whether the
service meets the definition of Medical Necessity under this Plan or is Experimental/Investigative
as that term is defined in this Plan.

Post Service Clinical Claims Review— A Retrospective review for a benefit coverage
determination to determine the Medical Necessity or Experimental/Investigative nature of a
service, treatment or admission that did not require Precertification and did not have a
Predetermination review performed. Medical Reviews occur for a service, treatment or admission
in which the Claims Administrator has a related clinical coverage guideline and are typically
initiated by the Claims Administrator.

Failure to Obtain Precertification Penalty:

IMPORTANT NOTE: IF YOU OR-.YOUR PROVIDER DO NOT OBTAIN
THE REQUIRED PRECERTIFICATION, APENALTY WILL APPLY AND
YOUR OUT OF POCKET'COSTS WILL INCREASE.

The following list is not all inclusive and is subject to change; please
call the Customer Service telephone number on Your Identification
Card to confirm the most current list and requirements for Your Plan.
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Inpatient Admission:
• All acute Inpatient, Skilled Nursing Facility, Long Term Acute Rehabilitation, and Obstetrical

delivery stays beyond the 48/96 hour Federal mandate length of stay minimum (including
newborn stays beyond the mother's stay)

• Emergency Admissions (requires Plan notification no later than 2 business days after admission)

Outpatient Services:
• Ablative Techniques as a Treatment for Barrett's Esophagus
• Air Ambulance
• Artificial Intervertebral Discs
• Balloon Sinuplasty
• Bariatric surgery
• Bone-Anchored Hearing Aids
• Breast Procedures; including Reconstructive Surgery, Implants, Reduction, Mastectomy for

Gynecomastia and other Breast Procedures
• Canaloplasty
• Cardiac Resynchronization Therapy (CRT) with or without an Implantable Cardioverter

Defibrillator (CRT/ICD) for the Treatment of Heart Failure
• Carotid, Vertebral and Intracraniai Artery Angioplasty with or without Stent Placement
• Cochlear Implants and Auditory Brainstem Implants
• Computer-Assisted Musculoskeletal Surgical Navigational Orthopedic Procedures
• Cryoablation for Plantar Fasciitis and Plantar Fibroma
• Cryopreservation of Oocytes or Ovarian Tissue
• Cryosurgical Ablation of Solid Tumors Outside the Liver
• Deep Brain Stimulation
• Diagnostic Testing

• Diagnosis of Sleep Disorders
• Gene Expression Profiling for Managing Breast Cancer Treatment
• Genetic Testing for Cancer Susceptibility

• DME/Prosthetics
• Bone Growth Stimulator: Electrical or Ultrasound
• Communication Assisting /Speech Generating Devices
• External (Portable) Continuous Insulin Infusion Pump
• Functional Electrical Stimulation (FES); Threshold Electrical Stimulation (TES)
• Microprocessor Controlled Lower Limb Prosthesis
• Oscillatory Devices for Airway Clearance including High Frequency Chest

Compression and Intrapulmonary Percussive Ventilation (IPA
• Pneumatic Pressure Device with Calibrated Pressure
• Power Wheeled Mobility Devices
• Prosthetics: Electronic or externally powered and select other prosthetics
• Standing Frame

• Electrothermal Shrinkage of Joint Capsules, Ligaments, and Tendons
• Extracorporeal Shock Wave Therapy for Orthopedic Conditions
• Functional Endoscopic Sinus Surgery
• Gastric Electrical Stimulation
• Implantable or Wearable Cardioverter-Defibrillator (ICD)
• Implantable Infusion Pumps
• Implantable Middle Ear Hearing Aids
• Implanted Devices for Spinal Stenosis
• Implanted Spinal Cord Stimulators
• IntraocularAnterior SegmentAqueous Drainage Devices (without extraocular reservoir)
• Locally Ablative Techniques for Treating Primary and Metastatic Liver Malignancies
• Lumbar spinal surgeries
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Lung Volume Reduction Surgery
Lysis of Epidural Adhesions
Manipulation Under Anesthesia of the Spine and Joints other than the Knee
Maze Procedure
MRI Guided High Intensity Focused Ultrasound Ablation of Uterine Fibroids
Oral, Pharyngeal & Maxillofacial Surgical Treatment for Obstructive Sleep Apnea
Surgical Treatment of Migraine Headaches
Occiptal nerve stimulation
Orthognathic Surgery
Ovarian and Internal Iliac Vein Embolization as a Treatment of Pelvic Congestion Syndrome
Partial Left Ventriculectomy
Penile Prosthesis Implantation
Percutaneous Neurolysis for Chronic Back Pain
Photocoagulation of Macular Drusen
Physician Attendance and Supervision of Hyperbaric Oxygen Therapy
Plastic/Reconstructive surgeries:

• Abdominoplasty, Panniculectomy, Diastasis Recti Repair
• Blepharoplasty
• Brachioplasty
• Buttock/Thigh Lift
• Chin Implant, Mentoplasty, Osteoplasty Mandible
• Insertion/Injection of Prosthetic Material Collagen Implants
• Liposuction/Lipectomy
• Procedures Performed on Male or Female Genitalia
• Procedures Performed on the Face, Jaw or Neck (including facial dermabrasion, scar

revision)
• Procedures Performed on the Trunk and Groin
• Repair of Pectus Excavatum / Carinatum

s Rhinoplasty
• Skin-Related Procedures

Percutaneous Spinal Procedures
Private Duty Nursing
Presbyopia and Astigmatism-Correcting Intraocular Lenses
Radiation therapy

• Intensity Modulated Radiation Therapy (IMRT)
• Proton Beam Therapy

Radiofrequency Ablation to Treat Tumors Outside the Liver
Real-Time Remote Heart Monitors
Sacral Nerve Stimulation as a Treatment of Neurogenic Bladder Secondary to Spinal Cord Injury
Sacroiliac Joint Fusion
Septoplasty
Stereotactic Radiosurgery (SRS) and Stereotactic Body Radiotherapy (SBRT)
Subtalar Arthroereisis
Suprachoroidal Injection of a Pharmacologic Agent
Surgical and Minimally Invasive Treatments for Benign Prostatic Hyperplasia (BPH) and Other
GU Conditions
Thoracoscopy for Treatment of Hyperhidrosis
Tonsillectomy in Children
Total Ankle Replacement
Transcatheter Closure of Cardiac Defects
Transcatheter Uterine Artery Embolization
Transmyocardial Preventicular Device
Transtympanic Micropressure for the Treatment of Meniere's Disease
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• Treatment of Obstructive Sleep Apnea, UPPP
• Treatment of Osteochondral Defects of the Knee and Ankle
• Treatment of Temporomandibular Disorders
• Vagus Nerve Stimulation
• Varicose Vein Treatment

Human Organ and Bone Marrow/Stem Celi Transplants
• Inpatient admissions for ALL solid organ and bone marrow/stem cell transplants (Including

Kidney only transplants)
• All Outpatient services for the following:

• Stem Cell/Bone Marrow transplant (with or without myeloablative therapy)
• Donor Leukocyte Infusion

Mental Health/Substance Abuse (MHSA):

Pre-certification Required
• Acute Inpatient Admissions
• Electric Convulsive Therapy (ECT)
• Transcranial Magnetic Stimulation (TMS)
• Intensive Outpatient Therapy (IOP)
• Partial Hospitalization (PHP)
• ABA- Applied Behavioral Analysis

Outpatient Therapy
• May be required after the initial twelve (12) visits. Please call the customer service number on

Your ID card for details. Generally speaking no precertification is required for this service.

Procedures, equipment, and/or specialty infusion drugs which have Medically Necessary criteria as
determined by the Claims Administrator's Corporate Medical Policy or Clinical Guidelines.

Referrals:

Requests for Out of Network Referrals for care that the Claims Administrator determines are Medically
Necessary may be pre-authorized, based on network adequacy and Medical Necessity

The ordering Provider, facility or attending Physician should contact the Claims Administrator to request a
Precertification or Predetermination review ("requesting Provider"). The Claims Administrator will work
directly with the requesting Provider for the Precertification request. However, You -may designate an
authorized representative to act on Your behalf for a specific request. The authorized representative can
be anyone who is 18 years of age or older.

Who is responsible forPrecertification?

Services provided by a Network Provider, 
gervices provided by BlueCard providersincluding BlueCard Providers in the service
outside the service areas ofi the states lisfedareas of Anthem Blue Cross and Blue 
in the column to the1eft, BlueCard providersShield (CO, CT, IN, KY, ME, MQ, NH, NV, OH, 
in other states not listed, and 

any Out-of-VA, WI); Anthem Blue Cross (CA); ..Empire 
NetworklNon=Participating Provider.Blue Cross Blue Shield; Blue Cross Blue

Shield of Georgia; and any fiuture affiliated
Blue Cross'andlor Blue Shield plans
resulting from a merger or acquisition by
the Claims Administrator's arent com an
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• Member is responsible for

Provider is responsible for Precertification. 
Precertification.

• Member is financially responsible for
service and/or setting that are not
covered under this Plan based on an
Adverse Determination of Medical
Necessit or Ex erimental/Investi ative.

The Claims Administrator will utilize its clinical coverage guidelines, such as medical policy and other
internally developed clinical guidelines, and preventive care clinical coverage guidelines, to assist in
making Medical Necessity decisions. The Claims Administrator reserves the right to review and update
these clinical coverage guidelines periodically. Your Employer's Group Health Plan Document takes
precedence over these guidelines.

You are entitled to receive, upon request and free of charge, reasonable access to any documents
relevant to Your request. To request this information, contact the Customer Service telephone
number on Your Identification Card.

The Claims Administrator may, from time to time, waive, enhance, modify or discontinue certain medical
management processes (including utilization management, case management, and disease
management) if in the Claims Administrator's discretion, such change is in furtherance of the provision of
cost effective, value based and/or quality services.

In addition, the Claims Administrator may select certain qualifying Providers to participate in a program
that exempts them from certain procedural or medical management processes that would otherwise
apply. The Claims Administrator may also exempt Your claim from medical review if certain conditions
apply.

Just because the Claims Administrator exempts a process, Provider or claim from the standards which
otherwise would apply, it does not mean that the Claims Administrator will do so in the future, or will do so
in the future for any other Provider, claim or Member. The Claims Administrator may stop or modify any
such exemption with or without advance notice.

You may determine whether a Provider is participating in certain programs by contacting the customer
service number on the back of your ID card.

Request Categories:

• Urgent — A request for Precertification or Predetermination that in the opinion of the treating Provider
or any Physician with knowledge of the Member's medical condition, could in the absence of such
care or treatment, seriously jeopardize the life or health of the Member or the ability of the Member to
regain maximum function or subject the Member to severe pain that cannot be adequately managed
without such care or treatment.

• Prospective — A request for Precertification or Predetermination that is conducted prior to the
service, treatment or admission.

• Concurrent - A request for Precertification or Predetermination that is conducted during the course of
treatment or admission.

• Retrospective - A request for Precertification that is conducted after the service, treatment or
admission has occurred. Post Service Clinical Claims Review is also retrospective. Retrospective
review does not include a review that is limited to an evaluation of reimbursement levels, veracity of
documentation, accuracy of coding or adjudication of payment.
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Decision and Notification Requirements

Timeframes and requirements listed are based in general on federal regulations. You may call the
telephone number on Your membership card for additional information.

Request Category Timeframe Requirement for Decision and Notification
Prospective Urgent 72 hours from the receipt of request
Prospective Non-Ur ent 15 calendar da s from the receipt of the request
Concurrent when hospitalized at time of 72 hours from request and prior to expiration of current
re uest certification
Other Concurrent Urgent when request is 24 hours from the receipt of the request
received more than 24 hours before the
expiration of the previous authorization
Concurrent Urgent when request is received 72 hours from the receipt of the request
less than 24 hours before the expiration of
the. previous authorization or no previous
authorization exists
Concurrent Non-Ur ent 15 calendar da s from the receipt of the request
Retrospective 30 calendar da s from the receipt of the request

If additional information is needed to make a decision, the Claims Administrator will notify the requesting
Provider and send written notification to You or Your authorized representative of the specific information
necessary to complete the review. If the Claims Administrator does not receive the specific information
requested or if the information is not complete by the timeframe identified in the written notification, a
decision will be made based upon the information in the Claims Administrator's possession,

The Claims Administrator will provide notification of its decision in accordance with federal regulations.

Notification may be given by the following methods:

Verbal: oral notification given to the requesting provider via telephone or via electronic means if
agreed to by the provider.
Written: mailed letter or electronic means including email and fax given to, at a minimum, the
requesting provider and the Member or authorized Member representative.

Precertification does not guarantee coverage for or payment of the service or procedure reviewed.
For benefits to be paid, on the date You receive service:

1. You must be eligible for benefits;
2. the service or surgery must be a covered benefit under Your Plan; and
3. the service cannot be subject to an exclusion under Your Plan
4. You must not have exceeded any applicable limits under Your Plan.

Individual Case Management
Case Management helps coordinate services for Members with health care needs due to serious,
complex, and/or chronic health conditions. The Claims Administrator's programs coordinate benefits and
educate Members who agree to take part in the Case Management Program to help meet their health-
related needs.

The Claims Administrator's Case Management programs are confidential and voluntary. These programs
are given at no extra cost to You.

If You meet program criteria and agree to take part, the Claims Administrator will help You meet your
identified health care needs. This is reached through contact and team work with You and/or your
chosen representative, treating Doctor(s), and other Providers.

21

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 107 of 268  PAGEID #: 1613



In addition, the Claims Administrator may assist in coordinating care with existing community-based
programs and services to meet your needs. This may include giving You information about external
agencies and community-based programs and services.

In certain cases of severe or chronic illness or injury, the Plan may provide benefits for alternate care that
is not listed as a Covered Service through the Claims Administrator's Case Management program. The
Plan may also extend Covered Services beyond the Benefit Maximums of this Plan. The Claims
Administrator will make its decision case-by-case, if in the Claims Administrator's discretion the alternate
or extended benefit is in the best interest of the Member and the Plan. A decision to provide extended
benefits or approve alternate care in one case does not obligate the Plan to provide the same benefits
again to You or to any other Member. The Plan reserves the right, at any time, to alter or stop providing
extended benefits or approving alternate care. In such case, the Claims Administrator will notify You or
your representative in writing.

22

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 108 of 268  PAGEID #: 1614



1=~~~1~1~~~'~

Payment terms apply to all Covered Services. Please refer to the Schedule of
Benefits for details.

All Covered Services must be Medically Necessary, whether provided through
Network Providers or Out-of-Network Providers.

Ambulance Service
Medically Necessary ambulance services are a Covered Service when one or more of the following
criteria are met:

• You are transported by a state licensed vehicle that is designed, equipped, and used only to transport
the sick and injured and staffed by Emergency Medical Technicians (EMT), paramedics, or other
certified medical professionals. This includes ground, water, fixed wing, and rotary wing air
transportation.

• For ground ambulance, You are taken:
- From your home, the scene of an accident or medical Emergency to a Hospital;
- Between Hospitals, including when the Claims Administrator requires You to move from an Out-

of-Network Hospital to a Network Hospital
- Between a Hospital and a Skilled Nursing Facility or other approved Facility.

• For air or water ambulance, You are taken:
- From the scene of an accident or medical Emergency to a Hospital;
- Between Hospitals, including when the Claims Administrator requires You to move from an Out-

of-Network Hospital to a Network Hospital
- Between a Hospital and an approved Facility.

Ambulance services are subject to Medical Necessity reviews by the Claims Administrator. When using
an air ambulance, the Claims Administrator reserves the right to select the air ambulance Provider. If You
do not use the air ambulance Provider the Claims Administrator selects, the Out-of-Network Provider may
bill You for any charges that exceed the Plan's Maximum Allowed Amount.

You must be taken to the nearest Facility that can give care for your condition. In certain cases the
Claims Administrator may approve benefits for transportation to a Facility that is not the nearest Facility.

Benefits also include Medically Necessary treatment of a sickness or injury by medical professionals from
an ambulance service, even if You are not taken to a Facility.

Important Notes on Air Ambulance Benefits
Benefits are only available for air ambulance when it is not appropriate to use a ground or water
ambulance. For example, if using a ground ambulance would endanger your health and your medical
condition requires a more rapid transport to a Facility than the ground ambulance can provide, the Plan
will cover the air ambulance. Air ambulance will also be covered if You are in an area that a ground or
water ambulance cannot reach.

Air ambulance will not be covered if You are taken to a Hospital that is not an acute care Hospital (such
as a Skilled Nursing Facility), or if You are taken to a Physician's office or your home.
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Hospital to Hospital Transport
If You are moving from one Hospital to another, air ambulance will only be covered if using a ground
ambulance would endanger your health and if the Hospital that first treats cannot give You the medical
services You need. Certain specialized services are not available at all Hospitals. For example, burn
care, cardiac care, trauma care, and critical care are only available at certain Hospitals. To be covered,
You must be taken to the closest Hospital that can treat You. Coverage is not available for air
ambulance transfers simply because You, your family, or your Provider prefers a specific Hospital
or Physician.

Assistant Surgery
Services rendered by an assistant surgeon are covered based on Medical Necessity.

Behavioral Health Care and Substance Abuse Treatment
See the Schedule of Benefits for any applicable Deductible, Coinsurance/Copayment information.
Coverage for the diagnosis and treatment of Behavioral Health Care and Substance Abuse
Treatment on an Inpatient orOutpatient basis will not be subject to Deductibles or
Copayment~Coinsurance provisions that are less favorable than the Deductibles or
Copayment/Coinsurance provisions that apply to a physical illness as covered under this Benefit
Booklet.

Hospital Inpatient Care
Benefits for Inpatient Hospital and Physician charges are Covered Services.

Professional Outpatient Care
Covered Services include:

• Professional care in the Outpatient department of a Hospital;
• Physician's office visits; and
• Services within the lawful scope of practice of a licensed, approved provider.

Note: To be reimbursable, care must be given by a psychiatrist, psychologist, neuropsychologist, or a
mid-level provider such as a licensed clinical social worker, mental health clinical nurse specialist, a
marriage and family therapist, or a licensed professional counselor.

Breast Cancer Care
Covered Services are provided for Inpatient care following a mastectomy or lymph node dissection until
the completion of an appropriate period of stay as determined by the attending Physician in consultation
with the Member. Follow-up visits are also included and may be conducted at home or at the Physician's
office as determined by the attending Physician in consultation with the Member.

Breast Reconstructive Surgery
Covered Services are provided following a mastectomy for reconstruction of the breast on which the
mastectomy was perFormed, surgery and reconstruction of the other breast to produce a symmetrical
appearance, and prostheses and treatment of physical complications, including lymphedemas.

Cardiac Rehabilitation
Covered Services are provided as outlined in the Schedule of Benefits.

Clinical Trials
Benefits include coverage for services given to You as a participant in an approved clinical trial if the
services are Covered Services under this Plan. An "approved clinical trial" means a phase I, phase II,
phase III, or phase IV clinical trial that studies the prevention, detection, or treatment of cancer or other
life-threatening conditions. The term life-threatening condition means any disease or condition from which
death is likely unless the disease or condition is treated.

24

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 110 of 268  PAGEID #: 1616



Benefits are limited to the following trials:

1. Federally funded trials approved or funded by one of the following:

a. The National Institutes of Health.

b. The Centers for Disease Control and Prevention.

c. The Agency for Health Care Research and Quality.

d. The Centers for Medicare &Medicaid Services.

e. Cooperative group or center of any of the entities described in (a) through (d) or the Department
of Defense or the Department of Veterans Affairs.

f. A qualified non-governmental research entity identified in the guidelines issued by the National
Institutes of Health for center support grants.

g. Any of the following in i-iii below if the study or investigation has been reviewed and approved
through a system of peer review that the Secretary determines 1) to be comparable to the system
of peer review of studies and investigations used by the National Institutes of Health, and 2)
assures unbiased review of the highest scientific standards by qualified individuals who have no
interest in the outcome of the review.

i. The Department of Veterans Affairs.

ii. The Department of Defense.

iii. The Department of Energy.

2. Studies or investigations done as part of an investigational new drug application reviewed by the
Food and Drug Administration;

3. Studies or investigations done for drug trials which are exempt from the investigational new drug
application.

Your Plan may require You to use a Network Provider to maximize your benefits.

When a requested service is part of an approved clinical trial, it is a Covered Service even though it might
othenr✓ise be Investigational as defined by this Plan. All other requests for clinical trials services that are
not part of approved clinical trials will be reviewed according to our Clinical Coverage Guidelines, related
policies and procedures.

Your Plan is not required to provide benefits for the following services. The Plan reserves its right to
exclude any of the following services

i. The Experimental/Investigative item, device, or service, itself; or
ii. Items and services that given only to satisfy data collection and analysis needs and that are not used

in the direct clinical management of the patient; or
iii. A service that is clearly inconsistent with widely accepted and established standards of care for a

particular diagnosis;
iv. Any item or service that is paid for, or should have been paid for, by the sponsor of the trial.

Consultation Services
Covered when the special skill and knowledge of a consulting Physician is required for the diagnosis or
treatment of an illness or Injury. Second surgical opinion consultations are covered.

Staff consultations required by Hospital rules are excluded. Referrals, the transfer of a patient from one
Physician to another for treatment, are not consultations under this Plan.
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Dental Services

Related to Accidental Injury
Your Plan includes benefits for dental work required for the initial repair of an Injury to the jaw, sound
natural teeth, mouth or face which are required as a result of an accident and are not excessive in scope,
duration, or intensity to provide safe, adequate, and appropriate treatment without adversely affecting the
Member's condition. Injury as a result of chewing orbiting is not considered an Accidental Injury, except
where the chewing or biting results from an act of domestic violence or directly from a medical condition.

Treatment must be completed within the timeframe shown in the Schedule of Benefits.

Other Dental Services
Your Plan also includes benefits for Hospital charges and anesthetics provided for dental care if the
Member meets any of the following conditions:
• The Member is under the age of five (5);
• The Member has a severe disability that requires hospitalization or general anesthesia for dental

care; or
• The Member has a medical condition that requires hospitalization or general anesthesia for dental

care.

Diabetes
Equipment and Outpatient self-management training and education, including nutritional therapy for
individuals with insulin-dependent diabetes, insulin-using diabetes, gestational diabetes, and non-insulin
using diabetes as prescribed by the Physician. Covered Services for Outpatient self-management
training and education must be provided by a certified, registered or licensed health care professional
with expertise in diabetes.

Dialysis Treatment
The Plan covers Covered Services for Dialysis treatment. If applicable, the Plan will pay secondary to
Medicare Part B, even if a Member has not applied for eligible coverage available through Medicare.

Durable Medical Equipment
This Plan will pay the rental charge up to the purchase price of the equipment. In addition to meeting
criteria for Medical Necessity, and applicable Precertification requirements, the equipment must also be
used to improve the functions of a malformed part of the body or to prevent or slow further decline of the
Member's medical condition. The equipment must be ordered and/or prescribed by a Physician and be
appropriate for in-home use.

The equipment must meet the following criteria:
• It can stand repeated use;
• It is manufactured solely to serve a medical purpose;
• It is not merely for comfort or convenience;
• It is normally not useful to a person not ill or Injured;
• It is ordered by a Physician;
• The Physician certifies in writing the Medical Necessity for the equipment. The Physician also states

the length of time the equipment will be required. The Plan may require proof at any time of the
continuing Medical Necessity of any item;

• It is related to the Member's physical disorder.
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Emergency Care
Life-threatening Medical Emergency or serious Accidental Injury.

Coverage is provided for Hospital emergency room care for initial services rendered for the onset of
symptoms for alife-threatening condition or serious Accidental Injury which requires immediate medical
care. A Medical Emergency is a condition of recent onset and sufficient severity, including but not limited
to severe pain, that would lead a prudent layperson possessing an average knowledge of medicine and
health, to believe that his or her condition, sickness, or Injury is of such a nature that failure to obtain
immediate medical care could place his or her life in danger or cause serious harm.

The Copayment and/or Coinsurance percentage payable for both Network and Out-of-Network are shown
in the Schedule of Benefits.

General Anesthesia Services
Covered when ordered by the attending Physician and administered by another Physician who
customarily bills.for such services, in connection with a covered procedure.

Such anesthesia service includes the following procedures which are given to cause muscle relaxation,
loss of feeling, or loss of consciousness:
• spinal or regional anesthesia;
• injection or inhalation of a drug or other agent (local infiltration is excluded).

Anesthesia services administered by a Certified Registered Nurse Anesthetist (CRNA) are only covered
when billed by the supervising anesthesiologist.

Home Health Care Services
Home Health Care provides a program for the Member's care and treatment in the home. Your coverage
is outlined in the Schedule of Benefits. The program consists of required intermittent skilled care, which
may include observation, evaluation, teaching and nursing services consistent with the diagnosis,
established and approved in writing by the Member's attending Physician. Services may be performed by
either Network or Out-of-Network Providers.

Some special conditions apply:
• The Physician's statement and recommended program must be pre-certified.
• Claims will be reviewed to verify that services consist of skilled care that is medically consistent with

the diagnosis. Note: Covered Services available under Home Health Care do NOT reduce
Outpatient benefits available under the Physical Therapy section shown in this Plan.

• A Member must be essentially confined at home.

Covered Services:
• Visits by an RN or LPN. Benefits cannot be provided for services if the nurse is related to the

Member.
• Visits by a qualified physiotherapist or speech therapist and by an inhalation therapist certified by the

National Board of Respiratory Therapy.
• Visits to render services and/or supplies of a licensed Medical Social Services Worker when

Medically Necessary to enable the Member to understand the emotional, social, and environmental
factors resulting from or affecting the Member's illness.

• Visits by a Home Health Nursing Aide when rendered under the direct supervision of an RN.
• Nutritional guidance when Medically Necessary.
• Administration or infusion of prescribed drugs.
• Oxygen and its administration.
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Covered Services for Home Health Care do not include:
• Food, housing, homemaker services, sitters, home-delivered meals.
• Home Health Care services which are not Medically Necessary or of anon-skilled level of care.
• Services and/or supplies which are not included in the Home Health Care plan as described.
• Services of a person who ordinarily resides in the Member's home or is a member of the family of

either the Member or Member's Spouse.
• Any services for any period during which the Member is not under the continuing care of a Physician.
• Convalescent or Custodial Care where the Member has spent a period of time for recovery of an

illness or surgery and where skilled care is not required or the services being rendered are only for
aid in daily living, i.e., for the convenience of the Member.

• Any services or supplies not specifically listed as Covered Services.
• Routine care and/or examination of a newborn child.
• Dietician services.
• Maintenance therapy.
• Dialysis treatment.
• Purchase or rental of dialysis equipment.

Hospice Care Services
The services and supplies listed below are Covered Services when given by a Hospice for the palliative
care of pain and other symptoms that are part of a terminal disease. Palliative care means care that
controls pain and relieves symptoms, but is not meant to cure a terminal illness. Covered Services
include:

• Care from an interdisciplinary team with the development and maintenance of an appropriate plan of
care.

• Short-term Inpatient Hospital care when needed in periods of crisis or as respite care.
• Skilled nursing services, home health aide services, and homemaker services given by or under the

supervision of a registered nurse.
• Social services and counseling services from a licensed social worker.
• Nutritional support such as intravenous feeding and feeding tubes.
• Physical therapy, occupational therapy, speech therapy, and respiratory therapy given by a licensed

therapist.
• Pharmaceuticals, medical equipment, and supplies needed for the palliative care of your condition,

including oxygen and related respiratory therapy supplies.
• Bereavement (griefl services, including a review of the needs of the bereaved family and the

development of a care plan to meet those needs, both before and after the Member's death.
Bereavement services are available to surviving Members of the immediate family for one year after
the Member's death. Immediate family means your spouse, children, stepchildren, parents, brothers
and sisters.

Your Doctor and Hospice medical director must certify that You are terminally ill and likely have less than
12 months to live. Your Doctor must agree to care by the Hospice and must be consulted in the
development of the care plan. The Hospice must keep a written care plan on file and give it to the Claims
Administrator upon request.

Benefits for Covered Services beyond those listed above, such as chemotherapy and radiation therapy
given as palliative care, are available to a Member in Hospice. These additional Covered Services will be
covered under other parts of this Benefit Booklet.

Hospital Services
You may receive treatment at a Network or an Out-of-Network Hospital. However, payment is
significantly reduced if services are received at an Out-of-Network Hospital. Your Plan provides Covered
Services when the following services are Medically Necessary.
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Network
Inpatient Services
• Inpatient room charges. Covered Services include Semiprivate Room and board, general nursing

care and intensive or cardiac care. If You stay in a private room, the Maximum Allowed Amount is
based on the Hospital's prevalent Semiprivate rate. If You are admitted to a Hospital that has only
private rooms, the Maximum Allowed Amount is based on the Hospital's prevalent room rate.

Service and Supplies
• Services and supplies provided and billed by the Hospital while You're an Inpatient, including the use

of operating, recovery and delivery rooms. Laboratory and diagnostic examinations, intravenous
solutions, basal metabolism studies, electrocardiograms, electroencephalograms, x-ray examinations,
and radiation and speech therapy are also covered.

• Convenience items (such as radios, lV's, record, tape or CD players, telephones, visitors' meals,
etc.) will not be covered.

Length of Stay
• Determined by Medical Necessity.

Out-of-Network
Hospital Benefits
If You are confined in an Out-of-Network Hospital, Your benefits will be significantly reduced, as
explained in the "Schedule of Benefits" section.

Outpatient Hospital Services
The Plan provides Covered Services when the following Outpatient services are Medically Necessary:
pre-admission tests, surgery, diagnostic X-rays and laboratory services. Certain procedures require
Precertification.

Hospital Visits
The Physician's visits to his or her patient in the Hospital. Covered Services are limited to one daily visit
for each attending Physician specialty during the covered period of confinement.

Human Organ and Tissue Transplant Services
Notification
To maximize your benefits, You need to call the Claims Administrator's transplant department to
discuss benefit coverage when it is determined a transplant may be needed. You must do this
before You have an evaluation and/or work-up for a transplant. Your evaluation and work-up
services must be provided by a Network Transplant Provider to receive the maximum benefits.

Contact the customer service telephone number on Your Identification Card and ask for the transplant
coordinator. The Claims Administrator will then assist the Member in maximizing their benefits by
providing coverage information including details regarding what is covered and whether any medical
policies, network requirements or benefit booklet exclusions are applicable. Failure to obtain this
information prior to receiving services could result in increased financial responsibility for the Member.

Covered Transplant Benefit Period ,
Starts one day prior to a Covered Transplant Procedure and continues for the applicable case rate /
global time period. The number of days will vary depending on the type of transplant received and the
Network Transplant Provider agreement. Contact the Claims Administrator for specific Network
Transplant Provider information for services received at or coordinated by a Network Transplant Provider
Facility or starts one day prior to a Covered Transplant Procedure and continues to the date of discharge
at aOut-of-Network Transplant Provider Facility.
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Transportation and Lodging
The Plan will provide assistance with reasonable and necessary travel expenses as determined by the
Claims Administrator when You obtain prior approval and are required to travel more than 75 miles from
Your residence to reach the facility where Your covered transplant procedure will be performed. The
Plan's assistance with travel expenses includes transportation to and from the facility and lodging for the
transplant recipient Member and one companion for an adult Member, or two companions for a child
patient. The Member must submit itemized receipts for transportation and lodging expenses in a form
satisfactory to the Claims Administrator when claims are filed. Contact the Claims Administrator for
detailed information. The Claims Administrator will follow Internal Revenue Service (IRS) guidelines in
determining what expenses can be paid.

Licensed Speech Therapist Services
Services must be ordered and supervised by a Physician as outlined in the Schedule of Benefits.
Speech Therapy is not covered when rendered for the treatment of Developmental Delay.

Maternity Care 8~ Infertility Services
Covered Services are provided for Network Maternity Care subject to the benefit stated in the Schedule
of Benefits. If You choose an Out-of-Network Provider, benefits are subject to the Deductible and
percentage payable provisions as stated in the Schedule of Benefits.

Routine newborn nursery care is part of the mother's maternity benefits. Benefits are provided for well
baby pediatrician visits performed in the Hospital.

Should the newborn require other than routine nursery care, the baby will be admitted to the Hospital in
his or her own name. (See "Changing Coverage (Adding a Dependent)" to add a newborn to Your
coverage.)

Under federal law, the Plan may not restrict the length of stay to less than the 48/96 hour periods or
require Precertification fnreither length of stay. The length of hospitalization which is Medically
Necessary will be determined by the Member's attending Physician in consultation with the mother.
Should the mother or infant be discharged before 48 hours following a normal delivery or 96 hours
following a cesarean section delivery, the Member will have access to two post-discharge follow-up visits
within the 48 or 96 hour period. These visits may be provided either in the Physician's office or in the
Member's home by a Home Health Care Agency. The determination of the medically appropriate place of
service and the type of provider rendering the service will be made by the Member's attending Physician.

Abortion (Therapeutic) -Your Plan includes benefits for a therapeutic abortion, which is an abortion
recommended by a Provider that is performed to save the life or health of the mother, or as a result of
incest or rape.

Infertility Services
Your Plan also includes benefits for the diagnosis of Infertility.

Medical Care
General diagnostic care and treatment of illness or Injury. Some procedures require Precertification.

Nutritional Counseling
Nutritional counseling related to the medical management of a disease state as stated in the Schedule of
Benefits.

Out-of-Network Freestanding Ambulatory Facility
Any services rendered or supplies provided while You are a patient or receiving services at or from a Out-
of-Network Freestanding Ambulatory Facility will be payable at the Maximum Allowed Amount.
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Out-of-Network Hospital Benefits
If You are confined in an Out-of-Network Hospital, Your benefits will be significantly reduced, as
explained in the "Schedule of Benefits" section.

Obesity
Prescription Drugs and any other services or supplies for the treatment of obesity are not covered.
Surgical treatment of obesity is only covered for patients meeting Medical Necessity criteria, as defined by
the Plan. Precertification is required, and coverage is only provided for gastric bypass, vertically banded
gastroplasty and adjustable gastric banding procedure (lap band).

Online Visits
When available in Your area, Your coverage will include online visit from a LiveHealth Online Provider.
Covered services include a medical consultation using the Internet via a webcam, chat or voice. See
Schedule of Benefits for any applicable Deductible, Coinsurance, Copayment and benefit limitation
information. Online visits are not covered from Providers other than those contracted with LiveHealth
Online. Non Covered Services include, but are not limited to communications used for:

• Reporting normal lab or other test results;
• Office appointment requests;
• Billing, insurance coverage or payment questions;
• Requests for referrals to doctors outside the online care panel;
• Benefit precertification;
• Physician to Physician consultation.

Oral Surgery
Covered Services include only the following:
• Fracture of facial bones;
• Lesions of the mouth, lip, or tongue which require a pathological exam;
• Incision of accessory sinuses, mouth salivary glands or ducts;
• Dislocations of the jaw;
• Treatment of temporomandibular joint syndrome (TMJ) or myofacial pain including only removable

appliances for TMJ repositioning and related surgery and diagnostic services. Covered Services do
not include fixed or removable appliances which involve movement or repositioning of the teeth, or
operative restoration of teeth (fillings), or prosthetics (crowns, bridges, dentures);

• Plastic repair of the mouth or lip necessary to correct traumatic Injuries or congenital defects that will
lead to functional impairments; and

• Initial services, supplies or appliances for dental care or treatment required as a result of, and directly
related to, accidental bodily Injury to sound natural teeth or structure occurring while a Member is
covered by this Plan and performed within the timeframes shown in the Schedule of Benefits after the
accident.

Other Covered Services
Your Plan provides Covered Services when the following services are Medically Necessary:
• Chemotherapy and radioisotope, radiation and nuclear medicine therapy
• Diagnostic x-ray and laboratory procedures
• Dressings, splints, casts when provided by a Physician
• Oxygen, blood and components, and administration
• Pacemakers and electrodes
• Use of operating and treatment rooms and equipment

Outpatient CT Scans and MRIs
These services are covered at regular Plan benefits.
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Outpatient Surgery
Network Hospital Outpatient department or Network Freestanding Ambulatory Facility charges are
covered at regular Plan benefits. Benefits for treatment by an Out-of-Network Hospital are explained
under "Hospital Services".

Physical Therapy, Occupational Therapy, Chiropractic Care
Services by a Physician, a registered physical therapist (R.P.T.), a licensed occupational therapist (O.T.),
or a licensed chiropractor (D.C.) as outlined in the Schedule of Benefits. All services rendered must be
within the lawful scope of practice of, and rendered personally by, the individual provider. No coverage is
available when such services are necessitated by Developmental Delay.

Physician Services
You may receive treatment from aNetwork orOut-of-Network Physician. However, payment is
significantly reduced if services are received from an Out-of-Network Physician. Such services are
subject to Your Deductible and Out-of-Pocket requirements.

Preventive Care
Covered Services in the Physician's or Specialist Physician's office or independent lab include, but are
not limited to:
• Treatment or preventive services including periodic health examinations for adults and Dependent

children. Employment or insurance-related physicals are not covered;
• Well child care;
• Preventive lab and x-ray;
• Immunizations;
• Flu injections;
• Gynecological (well woman) exams;
• Annual Pap smear;
• Annual prostate screening;

s Annual routine mammogram (also covered in the Hospital setting);
• Colorectal cancer screening including fecal occult blood test, sigmoidoscopy, and colonoscopy;
• Audiometric exams; and
• Routine eye exams.

Prosthetic Appliances
Prosthetic devices to improve or correct condit;ons resulting from Accidental Injury or illness are covered
if Medically Necessary and ordered by a Physician.

Prosthetic devices include: artificial limbs and accessories; artificial eyes, one pair of glasses or contact
lenses for eyes used after surgical removal of the lenses) of the eye(s); arm braces, leg braces (and
attached shoes); and external breast prostheses used after breast removal.

The following items are excluded: corrective shoes; dentures; replacing teeth or structures directly
supporting teeth, except to correct traumatic Injuries; electrical or magnetic continence aids (either anal or
urethral); and implants for cosmetic purposes except for reconstruction following a mastectomy.

Reconstructive Surgery
Precertification is required. Reconstructive surgery does not include any service otherwise excluded in
this Benefit Booklet. (See "Limitations and Exclusions.")

Reconstructive surgery is covered only to the extent Medically Necessary:
• to correct significant anatomic deformities which are not within normal anatomic variation and which

are caused by congenital or developmental abnormalities, illness, or Injury for the purpose of
improving the significant anatomic deformity toward a normal appearance; or
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• to correct medical complications or post-surgical deformity, unless the previous surgery was not a
Covered Service.

Retail Health Clinic
Benefits are provided for Covered Services received at a Retail Health Clinic.

Skilled Nursing Facility Care
Benefits are provided as outlined in the Schedule of Benefits. This care must be ordered by the
attending Physician. All Skilled Nursing Facility admissions must be pre-certified. Claims will be
reviewed to verify that services consist of Skilled Convalescent Care that is medically consistent with the
diagnosis.

Skilled Convalescent Care during a period of recovery is characterized by:
• a favorable prognosis;
• a reasonably predictable recovery time; and
• services and/or facilities less intense than those of the acute general Hospital, but greater than those

normally available at the Member's residence.

Covered Services include:
• semiprivate or ward room charges including general nursing service, meals, and special diets. If a

Member stays in a private room, this Plan pays the Semiprivate Room rate toward the charge for the
private room;

• use of special care rooms;
• pathology and radiology;
• physical or speech therapy;
• oxygen and other gas therapy;
• drugs and solutions used while a patient; or
• gauze, cotton, fabrics, solutions, plaster and other materials used in dressings, bandages, and casts.

This benefit is available only if the patient requires a Physician's continuous care and 24-hour-a-day
nursing care.

Benefits will not be provided when:
• A Member reaches the maximum level of recovery possible and no longer requires other than routine

care;
• Care is primarily Custodial Care, not requiring definitive medical or 24-hour-a-day nursing service;
• Care is for mental illness including drug addiction, chronic brain syndromes and. alcoholism, and no

specific medical conditions exist that require care in a Skilled Nursing Facility;
• A Member is undergoing senile deterioration, mental deficiency or retardation, and has no medical

condition requiring care;
• The care rendered is for other than Skilled Convalescent Care.

Surgical Care
Surgical procedures including the usual pre- and post-operative care. Some procedures require
Precertification.

Treatment of Accidental Injury in a Physician's Office
All Outpatient surgical procedures related to the treatment of an Accidental Injury, when provided in a
Physician's office, will be covered under the Member's Physician's office benefit if services are rendered
by a Network Provider; services rendered by Out-of-Network Providers are subject to Deductible and
Coinsurance requirements.
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LIMITATIONS AND EXCLUSIONS

The following section indicates items, which are excluded from benefit consideration, and are not
considered Covered Services. Excluded items will not be covered even if the service, supply, or
equipment would otherwise be considered Medically Necessary. This information is provided as an aid to
identify certain common items, which may be misconstrued as Covered Services, but is in noway a
limitation upon, or a complete listing of, such items considered not to be Covered Services.

1. Any disease or Injury resulting from a war, declared or not, or any military duty or any release of
nuclear energy. Also excluded are charges for services directly related military service provided or
available from the Veterans' Administration or military facilities except as required by law.

2. Services for Custodial Care. Services for custodial or convalescent care, rest cures or long-term
custodial Hospital care.

3. Dental care and treatment and oral surgery (by Physicians or dentists) including dental surgery;
dental appliances; dental prostheses such as crowns, bridges, or dentures; implants; orthodontic
care; operative restoration of teeth (fillings); dental extractions; endodontic care; apicoectomies;
excision of radicular cysts or granuloma; treatment of dental caries, gingivitis, or periodontal disease
by gingivectomies or other periodontal surgery. Any treatment of teeth, gums or tooth related service
except otherwise specified as covered in this Benefit Booklet.

4. Charges for treatment received before coverage under this option began or after it is terminated.

5. Treatments, procedures, equipment, drugs, devices or supplies (hereafter called "services") which
are, in the Claims Administrator's judgment, Experimental or Investigational for the diagnosis for
which the Member is being treated.

6. Services, treatment or supplies not generally accepted in medical practice for the prevention,
diagnosis or treatment of an illness or injury, as determined by the Claims Administrator.

7. Foot care only to improve comfort or appearance, routine care of corns, bunions (except capsular or
related surgery), calluses, toenail (except surgical removal or care rendered as treatment of the
diabetic foot or ingrown toenails), flat feet, fallen arches, weak feet, chronic foot strain, or
asymptomatic complaints related to the feet. Coverage is available, however, for Medically
Necessary foot care required as part of the treatment of diabetes and for Members with impaired
circulation to the lower extremities.

8. Shoe inserts, orthotics (will be covered if prescribed by a physician for diseases of the foot or
systemic diseases that afFect the foot such as diabetes when deemed medically necessary.

9. Treatment where payment is made by any local, state, or federal government (except Medicaid), or
for which payment would be made if the Member had applied for such benefits. Services that can be
provided through a government program for which You as a member of the community are eligible for
participation. Such programs include, but are not limited to, school speech and reading programs.

10. Services paid under Medicare or which would have been paid if the Member had applied for
Medicare and claimed Medicare benefits. With respect to end-stage renal disease (ESRD),
Medicare shall be treated as the primary payor whether or not the Participant has enrolled in Medicare
Part B.

11. Services covered under Workers' Compensation, no-fault automobile insurance and/or services
covered by similar statutory programs.

12. Court-ordered services, or those required by court order as a condition of parole or probation, unless
Medically Necessary and approved by the Plan.
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13. Outpatient prescription drugs prescribed by a physician and purchased or obtained from a retail
pharmacy or retail pharmacist or a mail service pharmacy are excluded. These may be covered by a
separate drug card program but not under this medical plan. Although coverage for Outpatient
Prescription Drugs obtained from a retail pharmacy or pharmacist or mail service Pharmacy is
excluded, certain Prescription Drugs are covered under your medical benefits when rendered in a
Hospital, in aPhysician's office, or as part of a Home Health Care benefit. Therefore, this exclusion
does not apply to prescription drugs provided as Ancillary Services during an Inpatient stay or an
Outpatient Surgical procedure; to prescription drugs used in conjunction with a Diagnostic Service;
Chemotherapy performed in the office; home infusion or home IV therapy, nor drugs administered in
your Physician's office.

14. Drugs, devices, products, or supplies with over the counter equivalents and any Drugs, devices,
products, or supplies that are therapeutically comparable to an over the counter Drug, device,
product, or supply.

15. Care, supplies, or equipment not Medically Necessary, as determined by the Claims Administrator,
for the treatment of an Injury or illness. This includes, but is not limited to, care which does not meet
The Claims Administrator's medical policy, clinical coverage guidelines, or benefit policy guidelines.

16. Vitamins, minerals and food supplements, as well as vitamin injections not determined to be
medically necessary in the treatment of a specific illness. Nutritional supplements, services, supplies
and/or nutritional sustenance products (food) related to enteral feeding, except when determined to
be medically necessary.

17. Services for Hospital confinement primarily for diagnostic studies.

18. Cosmetic Surgery, reconstructive surgery, pharmacological services, nutritional regimens or other
services for beautification, or treatment relating to the consequences of, or as a result of, Cosmetic
Surgery, except for reconstructive surgery following a mastectomy or when medically necessary to
correct damage caused by an accident, an injury or to correct a congenital defect.

19. Donor Search/Compatibility, except as otherwise indicated.

20. Hearing aids, hearing devices or examinations for prescribing or fitting them.

21. Contraceptive drugs, except for any above stated covered contraceptive devices.

22. Hair transplants, hairpieces or wigs (except when necessitated by disease), wig maintenance, or
prescriptions or medications related to hair growth.

23. Services and supplies primarily for educational, vocational or training purposes, including but not
limited to structured teaching, applied behavioral analysis, or educational interventions, except as
expressly provided in this Benefit Booklet.

24. Religious, marital and sex counseling, including services and treatment related to religious
counseling, marital/relationship counseling and sex therapy.

25. Christian Science Practitioner Services.

26. Smoking Cessation Products including gum, patches and prescription drugs to eliminate or reduce
dependency on, or addiction to tobacco and tobacco products.

27. Services provided in a Residential Treatment Center (RTC).

28. Services provided in a Halfway House.

29. Treatment or services provided by anon-licensed Provider, or that do not require a license to provide;
services that consist of supervision by a Provider of anon-licensed person; services performed by a
relative of a Member for which, in the absence of any health benefits coverage, no charge would be
made; services provided to the Member by a local, state or federal government agency, or by a public
school system or school district, except when the plan's benefits must be provided by law; services if
the Member is not required to pay for them or they are provided to the Member for free.
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30. Routine care services, unless specified in this Benefit Booklet.

31. Services or supplies provided by a member of your family or household.

32. Charges or any portion of a charge in excess of the Allowed Amount as determined by the Claims
Administrator.

33. Fees or charges made by an individual, agency or facility operating beyond the scope of its license.

34. Services and supplies for which you have no legal obligation to pay, or for which no charge has been
made or would be made if you had no health insurance coverage.

35. Services for any form of telecommunication

36. Charges for any of the following:

a. Failure to keep a scheduled visit;

b. Completion of claim forms or medical records or reports unless otherwise required by law;

c. For Physician or Hospital's stand-by services;

d. For holiday or overtime rates.

e. Membership, administrative, or access fees charged by Physicians or other Providers. Examples
of administrative fees include, but are not limited to, fees charged for educational brochures or
calling a patient to provide their test results.

f. Specific medical reports including those not directly related to the treatment of the Member, e.g.,
employment or insurance physicals, and reports prepared in connection with litigation.

37. Separate charges by interns, residents, house Physicians or other health care professionals who are
employed by the covered facility, which makes their services available.

38. Personal comfort items such as those that are furnished primarily for your personal comfort or
convenience, including those services and supplies not directly related to medical care, such as
guest's meals and accommodations, barber services, telephone charges, radio and television rentals,
homemaker services, travel expenses, and take-home supplies.

39. Surgical care or medical treatment or study related to the modification of sex (transsexualism) and
related services, or the reversal thereof.

40. Reversal of vasectomy or reversal of tuba) ligation.

41. Salabrasion, chemosurgery and other such skin abrasion procedures associated with the removal of
scars, tattoos, and actinic changes.

42. Services for outpatient therapy or rehabilitation other than those specifically listed as covered in this
Benefit Booklet. Excluded forms of therapy include, but are not limited to, primal therapy, chelation
therapy, rolfing, psychodrama, megavitamin therapy, purging, bioenergetic therapy, in-home wrap
around treatment, wilderness therapy and boot camp therapy.

43. Vision care services and supplies, including but not limited to eyeglasses, contact lenses and related
or routine examinations and services. Eye refractions. Analysis of vision or the testing of its acuity.
Service or devices to correct vision or for advice on such service. Orthoptic training is covered. This
exclusion does not apply for initial prosthetic lenses or sclera shells following intraocular surgery or
for soft contact lenses due to a medical condition, i.e. diabetes.

44. Related to radial keratotomy or keratomileusis or excimer laser photo refractive keratectomy; and
surgery, services or supplies for the surgical correction of nearsightedness and/or astigmatism or any
other correction of vision due to a refractive problem.

45. Services for weight loss programs, services and supplies. Weight loss programs included but are not
limited to, commercial weight loss programs (Weight Watcher, Jenny Craig, and LA Weight Loss).
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CLAIMS PAYMENT

Providers who participate in the BlueCard° PPO Network have agreed to submit claims directly to the
local Blue Cross and/or Blue Shield plan in their area. Therefore if the BlueCard° PPO Network
Hospitals, Physicians and Ancillary Providers are used, claims for their services will generally not have to
be filed by the Member. In addition, many Out-of-Network Hospitals and Physicians will also file claims if
the information on the Blue Cross and Blue Shield Identification Card is provided to them. If the provider
requests a claim form to file a claim, a claim form can be obtained by contacting Your local Human
Resources Department or by visiting www.bcbsga.com.

Please note You may be required to complete an authorization form in order to have Your claims and
other personal information sent to the Claims Administrator when You receive care in foreign
countries. Failure to submit such authorizations may prevent foreign providers from sending Your claims
and other personal information to the Claims Administrator.

How to File Claims
Under normal conditions, the Claims Administrator should receive the proper claim form within 12 months
after the service was provided. This section of the Benefit Booklet describes when to file a benefits claim
and when a Hospital or Physician will file the claim for You.

Each person enrolled through the Plan receives an Identification Card. Remember, in order to receive full
benefits, You must receive treatment from a Network Provider. When admitted to a Network Hospital,
present Your Identification Card. Upon discharge, You will be billed only for those charges not covered
by the Plan.

When You receive Covered Services from a Network Physician or other Network licensed health care
provider, ask him or her to complete a claim form. Payment for Covered Services will be made directly to
the provider.

For health care expenses other than those billed by a Network Provider, use a claim form to report Your
expenses. You may obtain these from Your Employer or the Claims Administrator. Claims should
include Your name, Plan and Group numbers exactly as they appear on Your Identification Card. Attach
all bills to the claim form and file directly with the Claims Administrator. Be sure to keep a photocopy of all
forms and bills for Your records. The address is on the claim form.

Save all bills and statements related to Your illness or Injury. Make certain they are itemized to include
dates, places and nature of services or supplies.

Maximum Allowed Amount

General

This section describes how the Claims Administrator determines the amount of reimbursement for
Covered Services. Reimbursement for services rendered by Network and Out-of-Network Providers is
based on this Plan's Maximum Allowed Amount for the Covered Service that You receive. Please see
the Inter-Plan Programs for additional information.

The Maximum Allowed Amount for this Plan is the maximum amount of reimbursement Anthem will allow
for services and supplies:

• that meet Our definition of Covered Services, to the extent such services and supplies are covered
under Your Plan and are not excluded;
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• that are Medically Necessary; and
• that are provided in accordance with all applicable preauthorization, utilization management or other
requirements set forth in Your Plan.

You will be required to pay a portion of the Maximum Allowed Amount to the extent You have not met
Your Deductible or have a Copayment or Coinsurance. In addition, when You receive Covered Services
from an Out-of-Network Provider, You may be responsible for paying any difference between the
Maximum Allowed Amount and the Provider's actual charges. This amount can be significant.

When You receive Covered Services from a Provider, the Claims Administrator will, to the extent
applicable, apply claim processing rules to the claim submitted for those Covered Services. These rules
evaluate the claim information and, among other things, determine the accuracy and appropriateness of
the procedure and diagnosis codes included in the claim. Applying these rules may affect Claims
Administrator's determination of the Maximum Allowed Amount. The Claims Administrator's application
of these rules does not mean that the Covered Services You received were not Medically Necessary. It
means Claims Administrator has determined that the claim was submitted inconsistent with procedure
coding rules and/or reimbursement policies. For example, Your Provider may have submitted the claim
using several procedure codes when there is a single procedure code that includes all of the procedures
that were performed. When this occurs, the Maximum Allowed Amount will be based on the single
procedure code rather than a separate Maximum Allowed Amount for each billed code.

Likewise, when multiple procedures are performed on the same day by the same Physician or other
healthcare professional, the Plan may reduce the Maximum Allowed Amounts for those secondary and
subsequent procedures because reimbursement at 100% of the Maximum Allowed Amount for those
procedures would represent duplicative payment for components of the primary procedure that may be
considered incidental or inclusive.

Provider Netwoek Status

The Maximum Allowed Amount may vary depending upon whether the Provider is a Network Provider or
an Out-of-Network Provider.

A Network Provider is a Provider who is in the managed network for this specific product or in a special
Center of Excellence or other closely managed specialty network, or who has a participation contract with
the Claims Administrator. For Covered Services performed by a Network Provider, the Maximum Allowed
Amount for this Plan is the rate the Provider has agreed with the Claims Administrator to accept as
reimbursement for the Covered Services. Because Network Providers have agreed to accept the
Maximum Allowed Amount as payment in full for those Covered Services, they should not send You a bill
or collect for amounts above the Maximum Allowed Amount. However, You may receive a bill or be
asked to pay all or a portion of the Maximum Allowed Amount to the extent You have not met Your
Deductible or have a Copayment or Coinsurance. Please call Customer Service for help in finding a
Network Provider or visit www.bcbsga.com.

Providers who have not signed any contract with the Claims Administrator and are not in any of the
Claims Administrator's networks are Out-of-Network Providers, subject to Blue Cross Blue Shield
Association rules governing claims filed by certain ancillary providers.

-For Covered Services. You receive from an Out-of-Network Provider, the Maximum Allowed Amount for
this Plan will be one of the following as determined by the Claims Administrator:

1. An amount based on the Claims Administrator's Out-of-Network Provider fee schedule/rate, which the
Claims Administrator has established in its' discretion, and which the Claims Administrator reserves
the right to modify from time to time, after considering one or more of the following: reimbursement
amounts accepted by like/similar providers contracted with the Claims Administrator, reimbursement.
amounts paid by the Centers for Medicare and Medicaid Services for the same services or supplies,
and other industry cost, reimbursement and utilization data; or
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2. An amount based on reimbursement or cost information from the Centers for Medicare and Medicaid
Services ("CMS"). When basing the Maximum Allowed amount upon the level or method of
reimbursement used by CMS, the Administrator will update such information, which is unadjusted for
geographic locality, no less than annually; or

3. An amount based on information provided by a third party vendor, which may reflect one or more of
the following factors: (1) the complexity or severity of treatment; (2) level of skill and experience
required for the treatment; or (3) comparable providers' fees and costs to deliver care; or

4. An amount negotiated by the Claims Administrator or a third party vendor which has been agreed to
by the Provider. This may include rates for services coordinated through case management; or

5. An amount based on or derived from the total charges billed by the Out-of-Network Provider.

Providers who are not contracted for this product, but contracted for other products with the Claims
Administrator are also considered Out-of-Network. For this Plan, the Maximum Allowed Amount for
services from these Providers will be one of the five methods shown above unless the contract between
the Claims Administrator and that Provider specifies a different amount.

Unlike Network Providers, Out-of-Network Providers may send You a bill and collect for the amount of the
Provider's charge that exceeds the Plan's Maximum Allowed Amount. You are responsible for paying the
difference between the Maximum Allowed Amount and the amount the Provider charges. This amount
can be significant. Choosing a Network Provider will likely result in lower Out of Pocket costs to You.
Please call Customer Service for help in finding a Network Provider or visit the Claims Administrator's
website at www.bcbsga.com.

Customer Service is also available to assist You in determining this Plan's Maximum Allowed Amount for
a particular service from an Out-of-Network Provider. In order for the Claims Administrator to assist You,
You will need to obtain from Your Provider the specific procedure codes) and diagnosis codes) for the
services the Provider will render. You will also need to know the Provider's charges to calculate Your Out
of Pocket responsibility. Although Customer Service can assist You with this pre-service information, the
final Maximum Allowed Amount for Your claim will be based on the actual claim submitted by the
Provider.

Member Cost Share
For certain Covered Services and depending on Your plan design, You may be required to pay a part of
the Maximum Allowed Amount as Your cost share amount (for example, Deductible, Copayment, and/or
Coinsurance).

Your cost share amount and Out-of-Pocket Limits may vary depending on whether You received services
from a Network or Out-of-Network Provider. Specifically, You may be required to pay higher cost sharing
amounts or may have limits on Your benefits when using Out-of-Network Providers. Please see the
Schedule of Benefits in this Benefit Booklet for Your cost share responsibilities and limitations, or call
Customer Service to learn how this Plan's benefits or cost share amounts may vary by the type of
Provider You use.

The Plan will not provide any reimbursement for non-Covered Services. You may be responsible for the
total amount billed by Your Provider for non-Covered Services, regardless of whether such services are
performed by a Network orOut-of-Network Provider. Non-Covered Services include services specifically
excluded from coverage by the terms of this Benefit Booklet and services received after benefits have
been exhausted. Benefits may be exhausted by exceeding, for example, benefit caps or day/visit limits.

in some instances You may only be asked to pay the lower Network cost sharing amount when You use
an Out-of-Network Provider. For example, if You go to a Network Hospital or Provider facility and receive
Covered Services from an Out-of-Network Provider such as a radiologist, anesthesiologist or pathologist
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who is employed by or contracted with a Network Hospital or facility, You will pay the Network cost share
amounts for those Covered Services. However, You also may be liable for the difference between the
Maximum Allowed Amount and the Out-of-Network Provider's charge.

Authorized Services
In some circumstances, such as where there is no Network Provider available for the Covered Service,
the Plan may authorize the Network cost share amounts (Deductible, Copayment, and/or Coinsurance) to
apply to a claim for a Covered Service You receive from an Out-of-Network Provider. In such
circumstance, You must contact the Claims Administrator in advance of obtaining the Covered Service.
The Plan also may authorize the Network cost share amounts to apply to a claim for Covered Services if
You receive Emergency services from an Out-of-Network Provider and are not able to contact the Claims
Administrator until after the Covered Service is rendered. If the Plan authorizes a Network cost share
amount to apply to a Covered Service received from an Out-of-Network Provider, You also may still be
liable for the difference between the Maximum Allowed Amount and the Out-of-Network Provider's
charge. Please contact Customer Service for Authorized Services information or to request
authorization.

Services Performed During Same Session
The Plan may combine the reimbursement of Covered Services when more than one service is performed
during the same session. Reimbursement is limited to the Plan's Maximum Allowed Amount. If services
are performed by Out-of-Network Providers, then You are responsible for any amounts charged in
excess of the Plan's Maximum Allowed Amount with or without a referral or regardless if allowed as
an Authorized Service. Contact the Claims Administrator for more information.

Processing Your Claim
You are responsible for submitting Your claims for expenses not normally billed by and payable to a
Hospital or Physician. Always make certain You have Your Identification Card with You. Be sure
Hospital or Physician's office personnel copy Your name, and identification numbers (including the 3-
letter prefix) accurately when completing forms relating to Your coverage.

Timeliness of Filing for Member Submitted Claims
To receive benefits, a properly completed claim form with any necessary reports and records must be
filed by You within 12 months of the date of service. Payment of claims will be made as soon as possible
following receipt of the claim, unless more time is required because of incomplete or missing information.
In this case, You will be notified of the reason for the delay and will receive a list of all information needed
to continue processing Your claim. After this data is received, the Claims Administrator will complete
claims processing. No request for an adjustment of a claim can be submitted later than 24 months after
the claim has been paid.

Necessary Information
In order to process Your claim, the Claims Administrator may need information from the provider of the
service. As a Member, You agree to authorize the Physician, Hospital, or other provider to release
necessary information.

The Claims Administrator will consider such information confidential. However, the Plan and the Claims
Administrator have the right to use this information to defend or explain a denied claim.

Explanation of Benefits
After You receive medical care, You will generally receive an Explanation of Benefits (EOB). The EOB is
a summary of the coverage You receive. The E0B is not a bill, but a statement sent by the Claims
Administrator, to help You understand the coverage You are receiving. The EOB shows:

• total amounts charged for services/supplies received;
• the amount of the charges satisfied by Your coverage;
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• the amount for which You are responsible (if any); and
• general information about Your Appeals rights and for ERISA plans, information regarding the right to

bring an action after the Appeals process.

Inter-Plan Programs

Out-of-Area Services
Anthem has a variety of relationships with other Blue Cross and/or Blue Shield Licensees referred to
generally as "Inter-Plan Programs." Whenever You obtain healthcare services outside of Anthem's
service area, the claims for these services may be processed through one of these Inter-Plan Programs,
which include the BlueCard Program and may include negotiated National Account arrangements
available between Anthem and other Blue Cross and Blue Shield Licensees.

Typically, when accessing care outside Anthem's service area, You will obtain care from healthcare
Providers that have a contractual agreement (i.e., are "participating providers") with the local Blue Cross
and/or Blue Shield Licensee in that other geographic area ("Host Blue"). In some instances, You may
obtain care from nonparticipating healthcare Providers. Anthem's payment practices in both instances are
described below.

BlueCardO Program
Under the BlueCardO Program, when You access covered healthcare services within the geographic
area served by a Host Blue, Anthem will remain responsible for fulfilling Anthem's contractual obligations
However, the Host Blue is responsible for contracting with and generally handling all interactions with its
participating healthcare Providers.

Whenever You access covered healthcare services outside Anthem's service area and the claim is
processed through the BlueCard Program, the amount You pay for covered healthcare services is
calculated based on the lower of:

• The billed covered charges for Your Covered Services; or
• The negotiated price that the Host Blue makes available to Anthem.

Often, this "negotiated price" will be a simple discount that reflects an actual price that the Host Blue pays
to Your healthcare Provider. Sometimes, it is an estimated price that takes into account special
arrangements with Your healthcare Provider or Provider group that may include types of settlements,
incentive payments, and/or other credits or charges. Occasionally, it may be an average price, based on
a discount that results in expected average savings for similar types of healthcare Providers after taking
into account the same types of transactions as with an estimated price.

Estimated pricing and average pricing, going forward, also take into account adjustments to correct for
over- or underestimation of modifications of past pricing for the types of transaction modifications noted
above. However, such adjustments will not affect the price Anthem uses for Your claim because they will
not be applied retroactively to claims already paid.

Federal law or the laws in a small number of states may require the Host Blue to add a surcharge to your
calculation. If federal law or any state laws mandate other liability calculation methods, including a
surcharge, the Claims Administrator would then calculate your liability for any covered healthcare services
according to applicable law.

You will be entitled to benefits for healthcare services that You accessed either inside or outside the
geographic area Anthem serves, if this Booklet covers those healthcare services. Due to variations in
Host Blue network protocols, You may also be entitled to benefits for some healthcare services obtained
outside the geographic area Anthem serves, even though You might not otherwise have been entitled to
benefits if You had received those healthcare services inside the geographic area Anthem. But in no
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event will You be entitled to benefits for healthcare services, wherever You received them that are
specifically excluded from, or in excess of the limits of, coverage provided by this Plan.

Non-Participating Healthcare Providers Outside Anthem's Service Area

Member Liability Calculation
When covered healthcare services are provided outside of the Claims Administrator's Service Area by
non-participating healthcare providers, the amount You pay for such services will generally be based on
either the Host Blue's nonparticipating healthcare provider local payment or the pricing arrangements
required by applicable state law. In these situations, You may be liable for the difference between the
amount that the non-participating healthcare provider bills and the payment the Claims Administrator will
make for the Covered Services as set forth in this paragraph.

Exceptions
In certain situations, the Claims Administrator may use other payment bases, such as billed covered
charges, the payment the Administrator would make if the healthcare services had been obtained within
the Claims Administrator's Service Area, or a special negotiated payment, as permitted under Inter-Plan
Programs Policies, to determine the amount the Administrator will pay for services rendered by
nonparticipating healthcare providers. In these situations, You may be liable for the difference between
the amount that the non-participating healthcare provider bills and the payment the Claims Administrator
will make for the Covered Services as set forth in this paragraph.

If You obtain services in a state with more than one Blue Plan network, an exclusive network
arrangement may be in place. If You see a Provider who is not part of an exclusive network
arrangement, that Provider's services) will be considered Out-of-Network care, and You may be billed
the difference between the charge and the Maximum Allowable Amount. You may call the Customer
Service number on Your ID card or go to www.bcbsga.com.com for more information about such
arrangements.

Unauthorized Use of Identification Card
If You permit Your Identification Card to be used by someone else or if You use the card before coverage
is in effect or after coverage has ended, You will be liable for payment of any expenses incurred resulting
from the unauthorized use. Fraudulent misuse could also result in termination of the coverage.
Fraudulent statements on enrollment forms and/or claims for services or payment involving all media
(paper or electronic) may invalidate any payment or claims for services and be grounds for voiding the
Member's coverage. This includes fraudulent acts to obtain medical services and/or Prescription Drugs.

Assignment
You authorize the Claims Administrator, on behalf of the Employer, to make payments directly to
Providers for Covered Services. The Claims Administrator also reserves the right to make payments
directly to You. Payments may also be made to, and notice regarding the receipt and/or adjudication of
claims, an Alternate Recipient, or that person's custodial parent or designated representative. Any
payments made by the Claims Administrator will discharge the Employer's obligation to pay for Covered
Services. You cannot assign Your right to receive payment to anyone else, except as required by a
"Qualified Medical Child Support Order" as defined by ERISA or any applicable Federal law.

Once a Provider performs a Covered Service, the Claims Administrator will not honor a request to
withhold payment of the claims submitted.

The coverage and any benefits under the Plan are not assignable by any Member without the written
consent of the Plan, except as provided above.
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Questions About Coverage or Claims
If You have questions about Your coverage, contact Your Plan Administrator or the Claims
Administrator's Customer Service Department. Be sure to always give Your Member Identification
number.

When asking about a claim, give the following information:
• identification number;
• patient's name and address;
• date of service and type of service received; and
• provider name and address (Hospital or Physician).

To find out if a Hospital or Physician is a Network Provider, call them directly or call the Claims
Administrator.

The Plan does not supply You with a Hospital or Physician. In addition, neither the Plan nor the Claims
Administrator is responsible for any injuries or damages You may suffer due to actions of any Hospital,
Physician or other person. In order to process Your claims, the Claims Administrator or the Plan
Administrator may request additional information about the medical treatment You received and/or other
group health insurance You may have. This information will be treated confidentially.

An oral explanation of Your benefits by an employee of the Claims Administrator, Plan Administrator or
Plan Sponsor is not legally binding.

Any correspondence mailed to You will be sent to Your most current address. You are responsible for
notifying the Plan Administrator or the Claims Administrator of Your new address.
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YOUR RIGHT TO APPEAL

For purposes of these Appeal provisions, "claim for benefits" means a request for benefits under the plan.
The term includes both pre-service and post-service claims.
• Apre-service claim is a claim for benefits under the plan for which You have not received the benefit

or for which You may need to obtain approval in advance.
• Apost-service claim is any other claim for benefits under the plan for which You have received the

service.

If Your claim is denied or if Your coverage is rescinded:
• You will be provided with a written notice of the denial or rescission; and
• You are entitled to a full and fair review of the denial or rescission.

The procedure the Claims Administrator will follow will satisfy the requirements for a full and fair review
under applicable federal regulations.

Notice of Adverse Benefit Determination
If Your claim is denied, the Claims Administrator's notice of the adverse benefit determination (denial) will
include:
• information sufficient to identify the claim involved;
• the specific reasons) for the denial;
• a reference to the specific plan provisions) on which the Claims Administrator's determination is

based;
• a description of any additional material or information needed to perfect Your claim;
• an explanation of why the additional material or information is needed;
• a description of the plan's review procedures and the time limits that apply to them, including a

statement of Your right to bring a civil action under ERISA if You appeal and the claim denial is
upheld;

• information about any internal rule, guideline, protocol, or other similar criterion relied upon in making
the claim determination and about Your right to request a copy of it free of charge, along with a
discussion of the claims denial decision; and

• information about the scientific or clinical judgment for any determination based on medical necessity
or experimental treatment, or about Your right to request this explanation free of charge, along with a
discussion of the claims denial decision.

• the availability of, and contact information. for, any applicable office of health insurance consumer
assistance or ombudsman who may assist You

For claims involving urgenUconcurrent care:
• the Claims Administrator's notice will also include a description of the applicable urgent/concurrent

review process; and
• the Claims Administrator may notify You or Your authorized representative within 72 hours orally and

then furnish a written notification.

Appeals
You have the right to appeal an adverse benefit determination (claim denial or rescission of coverage).
You or Your authorized representative must file Your appeal within 180 calendar days after You are
notified of the denial or rescission. You will have the opportunity to submit written comments, documents,
records, and other information supporting Your claim. The Claims Administrator's review of Your claim
will take into account all information You submit, regardless of whether it was submitted or considered in
the initial benefit determination.
• The Claims Administrator shall offer a single mandatory level of appeal and an additional voluntary

second level of appeal which may be a panel review, independent review, or other process consistent
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with the entity reviewing the appeal. The time frame allowed for the Claims Administrator to complete
its review is dependent upon the type of review involved (e.g., pre-service, concurrent, post-service,
urgent, etc.).

For pre-service claims involving urgent/concurrent care, You may obtain an expedited appeal. You
or Your authorized representative may request it orally or in writing. All necessary information, including
the Claims Administrator's decision, can be sent between the Claims Administrator and You by
telephone, facsimile or other similar method. To file an appeal for a claim involving urgent/concurrent
care, You or Your authorized representative must contact the Claims Administrator at the number shown
on Your identification card and provide at least the following information:
• the identity of the claimant;
• the dates) of the medical service;
• the specific medical condition or symptom;
• the provider's name;
• the service or supply for which approval of benefits was sought; and
• any reasons why the appeal should be processed on a more expedited basis.

All other requests for appeals should be submitted in writing by the Member or the Member's
authorized representative, except where the acceptance of oral appeals is otherwise required by the
nature of the appeal (e.g., urgent care). You or Your authorized representative must submit a request for
review to:

Anthem Blue Cross and Blue Shield, ATTN: Appeals, P.O. Box 105568, Atlanta, Georgia 30348

You must include Your Member Identification Number when submitting an appeal.

Upon request, the Claims Administrator will provide, without charge, reasonable access to, and copies of,
all documents, records, and other information relevant to Your claim. "Relevant' means that the
document, record, or other information:
• was relied on in making the benefit determination; or
• was submitted, considered, or produced in the course of making the benefit determination; or
• demonstrates compliance with processes and safeguards to ensure that claim determinations are

made in accordance with the terms of the plan, applied consistently for similarly-situated claimants; or
• is a statement of the plan's policy or guidance about the treatment or benefit relative to Your

diagnosis.

The Claims Administratorwill also provide You, free of charge, with any new or additional evidence
considered, relied upon, or generated in connection with Your claim. In addition, before You receive an
adverse benefit determination on review. based on a new or additional rationale, the Claims Administrator
will provide You, free of charge, with the rationale.

For Out of State Appeals You have to file Provider appeals with the Host Plan. This means Providers
must file appeals with the same plan to which the claim was filed.

How Your Appeal will be Decided
When the Claims Administrator considers Your appeal, the Claims Administrator will not rely upon the
initial benefit determination or, for voluntary second-level appeals, to the earlier appeal determination.
The review will be conducted by an appropriate reviewer who did not make the initial determination and
who does not work for the person who made the initial determination. A voluntary second-level review will
be conducted by an appropriate reviewer who did not make the initial determination or the first-level
appeal determination and who does not work for the person who made the initial determination or first-
level appeal determination.

If the denial was based in whole or in part on a medical judgment, including whether the treatment is
experimental, investigational, or not medically necessary, the reviewer will consult with a health care
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professional who has the appropriate training and experience in the medical field involved in making the
judgment. This health care professional will not be one who was consulted in making an earlier
determination or who works for one who was consulted in making an earlier determination. ',

Notification of the Outcome of the Appeal
If You appeal a claim involving urgentJconcurrent care, the Claims Administrator will notify You of the
outcome of the appeal as soon as possible, but not later than 72 hours after receipt of Your request for
appeal.

If You appeal any other pre-service claim, the Claims Administrator will notify You of the outcome of
the appeal within 30 days after receipt of Your request for appeal.

If You appeal apost-service claim, the Claims Administrator will notify You of the outcome of the
appeal within 60 days after receipt of Your request for appeal.

Appeal Denial
If Your appeal is denied, that denial will be considered an adverse benefit determination.The notification
from the Claims Administrator will include all of the information set forth in the above section entitled
"Notice of Adverse Benefit Determination."

Voluntary Second Level Appeals
If You are dissatisfied with the Plan's mandatory first level appeal decision, a voluntary second level
appeal may be available. If You would like to initiate a second level appeal, please write to the address
listed above. Voluntary appeals must be submitted within 60 calendar days of the denial of the first level
appeal. You are not required to complete a voluntary second level appeal prior to submitting a request
for an independent External Review.

External Review
If the outcome of the mandatory first level appeal is adverse to You and it was based on medical
judgment, You may be eligible for an independent External Review pursuant to federal law.

You must submit Your request for External Review to the Claims Administrator within four (4) months of
the notice of Your final internal adverse determination.

A request for a External Review must be in writing unless the Claims Administrator determines that it is
not reasonable to require a written statement. You do not have to re-send the information that You
submitted for internal appeal.- However, You are encouraged to submit any additional information that
You think is important for review.

For pre-service claims involving urgent/concurrent care, You may proceed with an Expedited External
Review without filing an internal appeal or while simultaneously pursuing an expedited appeal through
the Claims Administrator's internal appeal process. You or Your authorized representative may request
it orally or in writing. All necessary information, including the Claims Administrator's decision, can be
sent between the Claims Administrator and You by telephone, facsimile or other similar method. To
proceed with an Expedited External Review, You or Your authorized representative must contact the
Claims Administrator at the number shown on Your identification card and provide at least the following
information:

• the identity of the claimant;
• the dates) of the medical service;
• the specific medical condition or symptom;
• the provider's name;
• the service or supply for which approval of benefits was sought; and
• any reasons why the appeal should be processed on a more expedited basis.
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All other requests for External Review should be submitted in writing unless the Claims Administrator
determines that it is not reasonable to require a written statement. Such requests should be submitted by
You or Your authorized representative to:

Anthem Blue Cross and Blue Shield, ATTN: Appeals, P.O. Box 105568, Atlanta, Georgia 30348

You must include Your Member Identification Number when submitting an appeal.

This is not an additional step that You must take in order to fulfill Your appeal procedure obligations
described above. Your decision to seek External Review will not affect Your rights to any other benefits
under this health care plan. There is no charge for You to initiate an independent External Review. The
External Review decision is final and binding on all parties except for any relief available through
applicable state laws or ERISA.

Requirement to file an Appeal before filing a lawsuit
No lawsuit or legal action of any kind related to a benefit decision may be filed by You in a court of law or
in any other forum, unless it is commenced within three years of the Plan's final decision on the claim or
other request for benefits. If the Plan decides an appeal is untimely, the Plan's latest decision on the
merits of the underlying claim or benefit request is the final decision date. You must exhaust the Plan's
internal Appeals Procedure but not including any voluntary level of appeal, before filing a lawsuit or taking
other legal action of any kind against the Plan. If Your health benefit plan is sponsored by Your employer
and subject to the Employee Retirement Income Security Act of 1974 (FRIBA) and Your appeal as
described above results in an adverse benefit determination, You have a right to bring a civil action under
Section 502(a) of ERISA.

The Claims Administrator reserves the right to modify the policies, procedures and timeframes in
this section upon further clarification from Department of Health and Human Services and
Department of Labbr.
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COORDINATION OF BENEFITS (COB)

This Coordination of Benefits (COB) provision applies when You have health care coverage under more
than one Plan.

Please note that several terms specific to this provision are listed below. Some of these terms have
different meanings in other parts of the Benefit Booklet, e.g., Plan. For this provision only, "Plan" will
have the meanings as specified below. In the rest of the Benefit Booklet, Plan has the meaning listed in
the Definitions section.

The order of benefit determination rules determine the order in which each Plan will pay a claim for
benefits. The Plan that pays first is called the Primary Plan. The Primary Plan must pay benefits
according to its policy terms regardless of the possibility that another Plan may cover some expenses.
The Plan that pays after the Primary Plan is the Secondary Plan. The Secondary Plan may reduce the
benefits it pays so that payments from all Plans do not exceed 100% of the total Allowable expense.

The Allowable expense under COB is generally the higher of the Primary and Secondary Plans' allowable
amounts. A Network Provider can bill You for any remaining Coinsurance, Deductible and/or Copayment
under the higher of the Plans' allowable amounts. This higher allowable amount may be more than the
Plan's Maximum Allowable Amount.

COB DEFINITIONS

Plan is any of the following that provides benefits or services for medical or dental care or treatment. If
separate contracts are used to provide coordinated coverage for members of a group, the separate
contracts are considered parts of the same Plan and there is no COB among those separate contracts.
1. Plan includes: Group and non group insurance contracts and subscriber contracts; Health

maintenance organization (HMO) contracts; Uninsured arrangements of group or group-type
coverage; Coverage under group or non group closed panel plans; Group-type contracts; Medical
care components of long term care contracts, such as skilled nursing care; medical benefits under
group or individual automobile contracts (whether "fault" or "no fault'); Other governmental benefits,
except for Medicare, Medicaid or a government plan that, by law, provides benefifs that are in excess
of those of any private insurance plan or other nongovernmental plan.

2. Plan does not include: Accident only coverage; Specified disease or specified accident coverage;
Limited health benefit coverage; Benefits for non-medical components of long term care policies;
Hospital indemnity coverage benefits or other fixed indemnity coverage; School accident-type
coverages covering grammar, high school, and college students for accidents only, including athletic
injuries, either on atwenty-four (24) hour or "to and from school" basis; and Medicare supplement
policies.

Each contract for coverage under items 1. or 2, above is a separate Plan. If a Plan has two parts and
COB rules apply only to one of the two, each of the parts is treated as a separate Plan.

This Plan means the part of the contract providing health care benefits that the COB provision applies to
and which may be reduced because of the benefits of other plans. Any other part of the contract providing
health care benefits is separate from This Plan. A contract may apply one COB provision to certain
benefits, such as dental benefits, coordinating only with similar benefits, and may apply another COB
provision to coordinate other benefits.

The order of benefit determination rules determine whether This Plan is a Primary Plan or Secondary
Plan when You have health care coverage under more than one Plan.
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When This Plan is primary, it determines payment for its benefits first before those of any other Plan
without considering any other Plan's benefits. When This Plan is secondary, it determines its benefits
after those of another Plan and may reduce the benefits it pays so that all Plan benefits do not exceed
100% of the total Allowable expense.

Allowable expense is a health care expense, including Deductibles, Coinsurance and Copayments, that
is covered at least in part by any Plan covering You. When a Plan provides benefits in the form of
services, the reasonable cash value of each service will be considered an Allowable expense and a
benefit paid. An expense that is not covered by any Plan covering You is not an Allowable expense. In
addition, any expense that a Provider by law or in accordance with a contractual agreement is prohibited
from charging You is not an Allowable expense; however, if a Provider has a contractual agreement with
both the Primary and Secondary Plans, then the higher of the contracted fees is the Allowable expense,
and the Provider may charge up to the higher contracted fee.

The following are non Allowable expenses:
1. The difference between the cost of asemi-private Hospital room and a private Hospital room is not an.

Allowable expense, unless one of the Plans provides coverage for private Hospital room expenses.
2. If You are covered by 2 or more Plans that calculate their benefit payments on the basis of usual and

customary fees or relative value schedule reimbursement method or other similar reimbursement
methods, any amount in excess of the highest reimbursement amount for a specific benefit is not an
Allowable expense.

3. If You are covered by 2 or more Plans that provide benefits or services on the basis of negotiated
fees, an amount in excess of the highest of the negotiated fees is not an Allowable expense.

4. If You are covered by one Plan that calculates its benefits or services on the basis of usual and
customary fees or relative value schedule reimbursement method or other similar reimbursement
method and another Plan that provides its benefits or services on the basis of negotiated fees, the
Primary Plan's payment arrangement will be the Allowable expense for all Plans. However, if the
Provider has contracted with the Secondary Plan to provide the benefit or service for a specific
negotiated fee or payment amount that is different than the Primary Plan's payment arrangement and
if the Provider's contract permits, the negotiated fee or payment will be the Allowable expense used
by the Secondary Plan to determine its benefits.

5. The amount that is subject to the Primary high-Deductible health plan's Deductible, if the Claims
Administrator has been advised by You that all Plans covering You are high-Deductible health plans
and You intend to contribute to a health savings account established in accordance with Section 223
of the Internal Revenue Code of 1986.

Closed panel plan is a Plan that provides health care benefits primarily in the form of services through a
panel of Providers that contract with or are employed by the Plan, and that excludes coverage for
services provided by other Providers, except in cases of emergency or referral by a panel member.

Custodial parent is the parent awarded custody by a court decree or, in the absence of a court decree,
is the parent with whom the child resides more than one half of the calendar year excluding any
temporary visitation.

ORDER OF BENEFIT DETERMINATION RULES

When You are covered by two or more Plans, the rules for determining the order of benefit payments are:

The Primary Plan pays or provides its benefits according to its terms of coverage and without regard to
the benefits under any other Plan.

1. Except as provided in Paragraph 2. below, a Plan that does not contain a Coordination of Benefits
provision that is consistent with this COB provision is always primary unless the provisions of both
Plans state that the complying Plan is primary.
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2. Coverage that is obtained by virtue of membership in a group that is designed to supplement a part of
a basic package of benefits and provides that this supplementary coverage will be excess to any
other parts of the Plan provided by the contract holder. Examples of these types of situations are
major medical coverages that are placed over base plan Hospital and surgical benefits, and
insurance type coverages that are written in connection with a Closed panel plan to provide Out-of-
Network benefits.

A Plan may consider the benefits paid or provided by another Plan in calculating payment of its benefits
only when it is secondary to that other Plan.

Each Plan determines its order of benefits using the first of the following rules that apply:

Rule 1 - Non-Dependent or Dependent. The Plan that covers You other than as a Dependent, for
example as an Retiree, member, policyholder, subscriber or retiree is the Primary Plan, and the Plan that
covers You as a Dependent is the Secondary Plan. However, if You are a Medicare beneficiary and, as a
result of federal law, Medicare is secondary to the Plan covering You as a Dependent and primary to the
Plan covering You as other than a Dependent (e.g., a retired employee), then the order of benefits
between the two Plans is reversed so that the Plan covering You as an Retiree, member, policyholder,
subscriber or retiree is the Secondary Plan and the other Plan covering You as a Dependent is the
Primary Plan.

Rule 2 - Dependent Child Covered Under More Than One Plan. Unless there is a court decree stating
otherwise, when a Dependent child is covered by more than one Plan the order of benefits is determined
as follows:
1. For a Dependent child whose parents are married or are living together, whether or not they have

ever been married:
• the Plan of the parent whose birthday falls earlier in the calendar year is the Primary Plan; or
• if both parents have the same birthday, the Plan that has covered the parent the longest is the

Primary Plan.
2. For a Dependent child whose parents are divorced or separated or not living together, whether or not

they have ever been married:
• if a court decree states that one of the parents is responsible for the Dependent child's health

care expenses or health .care coverage and the Plan of that parent has actual knowledge of those
terms, that Plan is primary. This rule applies to plan years commencing after the Plan is given
notice of the court decree;

• If a court decree states that both parents are responsible for the Dependent child's health care
expenses or health care coverage, the provisions of 1. above will determine the order of benefits;

• If a court decree states that the parents have joint custody without specifying that one parent has
responsibility for the health care expenses or health care coverage of the Dependent child, the
provisions of 1. above will determine the order of benefits; or

• If there is no court decree assigning responsibility for the Dependent child's health care expenses
or health care coverage, the order of benefits for the child are as follows:
- The Plan covering the Custodial parent;
- The Plan covering the Spouse of the Custodial parent;
- The Plan covering the non-custodial parent; and then
- The Plan covering the Spouse of the non-custodial parent.

3. For a Dependent child covered under more than one Plan of individuals who are not the parents of
the child, the provisions of item 1. above will determine the order of benefits as if those individuals
were the parents of the child.

Rule 3 - Active Employee or Retired or Laid-off Employee. The Plan that covers You as an active
employee, that is, an employee who is neither laid off nor retired, is the Primary Plan. The Plan also
covering You as a retired or laid-off employee is the Secondary Plan. The same would hold true if You
are a Dependent of an active employee and You are a Dependent of a retired or laid-off employee. If the
other Plan does not have this rule, and as a result, the Plans do not agree on the order of benefits, this
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rule is ignored. This rule does not apply if "Rule 1 -Non-Dependent or Dependent" can determine the
order of benefits.

Rule 4 -COBRA. If You are covered under COBRA or under a right of continuation provided by other
federal law and are covered under another Plan, the Plan covering You as an employee, member,
subscriber or retiree or covering You as a Dependent of an employee, member, subscriber or retiree is
the Primary Plan and the COBRA or other federal continuation coverage is the Secondary Plan. If the
other Plan does not have this rule, and as a result, the Plans do not agree on the order of benefits, this
rule is ignored. This rule does not apply if "Rule 1 -Non-Dependent or Dependent' can determine the
order of benefits. This rule does not apply when the person is covered either: (a) as a non- Dependent
under both Plans (i.e. the person is covered under a right of continuation as a qualified beneficiary who,
on the day before a qualifying event, was covered under the group health plan as an employee or as a
retired employee and is covered under his or her own Plan as an employee, member, subscriber or
retiree); or (b) as a Dependent under both plans (i.e. the person is covered under a right of continuation
as a qualified beneficiary who, on the day before a qualifying event, was covered under the group health
plan as a Dependent of an employee, member or subscriber or retired employee and is covered under
the other plan as a Dependent of an employee, member, subscriber or retiree).

Rule 5 - Longer or Shorter Length of Coverage. The Plan that covered You longer is the Primary Plan
and the Plan that covered You the shorter period of time is the Secondary Plan.

Rule 6 - If the preceding rules do not determine the order of benefits, the Allowable expenses will be
shared equally between the Plans meeting the definition of Plan. In addition, This Plan will not pay more
than it would have paid had it been the Primary Plan.

EFFECT ON THE BENEFITS OF THIS PLAN

When This Plan is secondary, it may reduce its benefits so that the total benefits paid or provided by all
Plans during a plan year are not more than the total Allowable expenses. In determining the amount to be
paid for any claim, the Secondary Plan will calculate the benefits it would have paid in the absence of
other health care coverage and apply that calculated amount to any Allowable expense under its Plan
that is unpaid by the Primary Plan. The Secondary Plan may then reduce its payment by the amount so
that, when combined with the amount paid by the Primary Plan, the total benefits paid or provided by all
Plans for the claim do not exceed the total Allowable expense for that claim.

Because the Allowable expense is generally the higher of the Primary and Secondary Plans' allowable
amounts, a Network Provider can bill You for any remaining Coinsurance, Deductible and/or Copayment
under the higher allowable amount. In addition, the Secondary Plan will credit to its Plan Deductible any
amounts it would have credited to its Deductible in the absence of other health care coverage.

If You are enrolled in two or more Closed panel plans and if, for any reason, including the provision of
service by a non-panel Provider, benefits are not payable by one Closed panel plan, COB will not apply
between that Plan and other Closed panel plans.

RIGHT TO RECEIVE AND RELEASE NEEDED INFORMATION

Certain facts about health care coverage and services are needed to apply these COB rules and to
determine benefits payable under This Plan and other Plans. The Claims Administrator may get the facts
it needs from or give them to other organizations or persons for the purpose of applying these rules and
determining benefits payable under This Plan and other Plans covering the person claiming benefits. The
Claims Administrator need not tell, or get the consent of, any person to do this. Each person claiming
benefits under This Plan must give the Claims Administrator any facts the Claims Administrator need to
apply those rules and determine benefits payable.
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FACILITY OF PAYMENT

A payment made under another Plan may include an amount that should have been paid under This
Plan. If it does, This Plan may pay that amount to the organization that made that payment. That amount
will then be treated as though it were a benefit paid under This Plan. This Plan will not have to pay that
amount again. The term "payment made" includes providing benefits in the form of services, in which
case "payment made" means the reasonable cash value of the benefits provided in the form of services.

I~Lrl:~~i] ~ ~7 ~~1~1~~'1

If the amount of the payments made by This Plan is more than should have paid under this COB
provision, the Plan may recover the excess from one or more of the persons:
1. the Plan has paid or for whom the Plan have paid; or
2. any other person or organization that may be responsible for the benefits or services provided for the

Member.

The "amount of the payments made" includes the reasonable cash value of any benefits provided in the
form of services.

When a Covered Person Qualifies for Medicare

Determining Which Plan is Primary
To the extent permitted by law, this Plan will pay Benefits second to Medicare when You
become eligible for Medicare, even if You don't elect it. There are, however, Medicare-eligible
individuals for whom the Plan pays Benefits first and Medicare pays benefits second:
• Subscribers with active current employment status age 65 or older and their Spouses age 65 or older;

and
• individuals with end-stage renal disease, for a limited period of time.

Determining the Allowable Expense When This Plan is Secondary to Medicare
If this Plan is secondary to Medicare, the Medicare approved amount is the Allowable Expense, as long
as the Provider accepts Medicare. If the Provider does not accept Medicare, the Medicare limiting charge
(the most a Provider can charge You if they don't accept Medicare) will be the Allowable Expense.
Medicare payments, combined with Plan Benefits, will not exceed 100% of the total Allowable Expense.

If You are eligible for, but not enrolled in, Medicare, and this Plan is secondary to Medicare, Benefits
payable under this Plan will be reduced by the amount that would have been paid if You had been
enrolled in Medicare.
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These provisions apply when the Plan pays benefits as a result of injuries or illnesses You sustained and
You have a right to a Recovery or have received a Recovery from any source.

Recovery
A "Recovery" includes, but is not limited to, monies received from any person or party, any person's or
party's liability insurance, uninsured/underinsured motorist proceeds, workers' compensation insurance or
fund, "no-fault' insurance and/or automobile medical payments coverage, whether by lawsuit, settlement
or otherwise. Regardless of how You or Your representative or any agreements characterize the money
You receive as a Recovery, it shall be subject to these provisions.

Subrogation
The Plan has the right to recover payments it makes on Your behalf from any party. responsible for
compensating You for Your illnesses or injuries. The following apply:
• The Plan has first priority from any Recovery for the full amount of benefits it has paid regardless of

whether You are fully compensated, and regardless of whether the payments You receive make You
whole for Your losses, illnesses and/or injuries.

• You and Your legal representative must do whatever is necessary to enable the Plan to exercise the
Plan's rights and do nothing to prejudice those rights.

• In the event that You or Your legal representative fail to do whatever is necessary to enable the Plan
to exercise its subrogation rights, the Plan shall be entitled to deduct the amount the Plan paid from
any future benefits under the Plan.

• The Plan has the right to take whatever legal action it sees fit against any person, party or entity to
recover the benefits paid under the Plan.

• To the extent that the total assets from which a Recovery is available are insufficient to satisfy in full
the Plan's subrogation claim and any claim held by You, the Plan's subrogation claim shall be first
satisfied before any part of a Recovery is applied to Your claim, Your attorney fees, other expenses
or costs.

• The Plan is not responsible for any attorney fees, attorney liens, other expenses or costs You incur
without the Plan's prior written consent. The "common fund" doctrine does not apply to any funds
recovered by any attorney You hire regardless of whether funds recovered are used to repay benefits
paid by the Plan.

Reimbursement
(f You obtain a Recovery and the Plan has not been repaid for the benefits the Plan paid on Your behalf,
the Plan shall have a right to be repaid from the Recovery in the amount of the benefits paid on Your
behalf and the following provisions will apply:
• You must reimburse the Plan from any Recovery to the extent of benefits the Plan paid on Your

behalf regardless of whether the payments You receive make You whole for Your losses, illnesses
and/or injuries.

• Notwithstanding any allocation or designation of Your Recovery (e.g., pain and suffering) made in a
settlement agreement or court order, the Plan shall have a right of full recovery, in first priority,
against any Recovery. Further, the Plan's rights will not be reduced due to Your negligence.

• You and Your legal representative must hold in trust for the Plan the proceeds of the gross Recovery
(i.e., the total amount of Your Recovery before attorney fees, other expenses or costs) to be paid to
the Plan immediately upon Your receipt of the Recovery. You must reimburse the Plan, in first priority
and without any set-off or reduction for attorney fees, other expenses or costs. The "common fund"
doctrine does not apply to any funds recovered by any attorney You hire regardless of whether funds
recovered are used to repay benefits paid by the Plan.

• If You fail to repay the Plan, the Plan shall be entitled to deduct any of the unsatisfied portion of the
amount of benefits the Plan has paid or the amount of Your Recovery whichever is less, from any
future benefit under the Plan if:
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1. the amount the Plan paid on Your behalf is not repaid or otherwise recovered by the Plan; or
2. You fail to cooperate.

In the event that You fail to disclose the amount of Your settlement to the Plan, the Plan shall be
entitled to deduct the amount of the Plan's lien from any future benefit under the Plan.
The Plan shall also be entitled to recover any of the unsatisfied portions of the amount the Plan has
paid or the amount of Your Recovery, whichever is less, directly from the Providers to whom the Plan
has made payments on Your behalf. In such a circumstance, it may then be Your obligation to pay
the Provider the full billed amount, and the Plan will not have any obligation to pay the Provider or
reimburse You.
The Plan is entitled to reimbursement from any Recovery, in first priority, even if the Recovery does
not fully satisfy the judgment, settlement or underlying claim for damages or fully compensate You or
make You whole.

Your Duties
• You must notify the Plan promptly of how, when and where an accident or incident resulting in

personal Injury or illness to You occurred and all information regarding the parties involved.
• You must cooperate with the Plan in the investigation, settlement and protection of the Plan's rights.

In the event that You or Your legal representative fail to do whatever is necessary to enable the Plan
to exercise its subrogation or reimbursement rights, the Plan shall be entitled to deduct the amount
the Plan paid from any future benefits under the Plan.

• You must not do anything to prejudice the Plan's rights.
• You must send the Plan copies of all police reports, notices or other papers received in connection

with the accident or incident resulting in personal Injury or illness to You.
• You must promptly notify the Plan if You retain an attorney or if a lawsuit is filed on Your behalf.

The Plan Sponsor has sole discretion to interpret the terms of the Subrogation and Reimbursement
provision of this Plan in its entirety and reserves the right to make changes as it deems necessary.

If the covered person is a minor, any amount recovered by the minor, the minor's trustee, guardian,
parent, or other representative, shall be subject to this provision. Likewise, if the covered person's
relatives, heirs, and/or assignees make any Recovery because of injuries sustained by the covered
person, that Recovery shall be subject to this provision.

The Plan shall be secondary in coverage to any medical payments provision, no-fault automobile
insurance policy or personal Injury protection policy regardless of any election made by You to the
contrary. The Plan shall also be secondary to any excess insurance policy, including, but not limited to,
school and/or athletic policies.

The Plan is entitled to recover its attorney's fees and costs incurred in enforcing this provision.
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GENERAL INFORMATION

Entire Agreement
This Benefit Booklet, the Administrative Services Agreement, the Employer's application, any Riders,
Endorsements or attachments, and the individual applications of the Subscribers and Members, if any,
constitute the entire agreement between the Claims Administrator and the Employer and as of the
Effective Date, supersede all other agreements between the parties. Any and all statements made to the
Claims Administrator by the Employer, and any and all statements made to the Employer by the Claims
Administrator, are representations and not warranties, and no such statement unless it is contained in a
written application for coverage under the Plan, shall be used in defense to a claim under the Plan.

Form or Content of Benefit Booklet
No agent or employee of the Claims Administrator is authorized to change the form or content of this
Benefit Booklet. Such changes can be made only through an endorsement authorized and signed by an
officer of the Employer.

Circumstances Beyond the Control of the Plan
The Claims Administrator shall make agood-faith effort to arrange for an alternative method of
administering benefits. In the event of circumstances not within the control of the Claims Administrator or
Employer, including but not limited to: a major disaster, epidemic, the complete or partial destruction of
facilities, riot, civil insurrection, labor disputes not within the control of the Claims Administrator, disability
of a significant part of a Network Provider's personnel or similar causes, or the rendering of health care
services provided by the Plan is delayed or rendered impractical the Claims Administrator shall make a
good-faith effort to arrange for an alternative method of administering benefits. In such event, the Claims
Administrator and Network Providers shall administer and render services under the Plan insofar as
practical, and according to their best judgment; but the Claims Administrator and Network Providers shall
incur no liability or obligation for delay, or failure to administer or arrange for services if such failure or
delay is caused by such an event.

Protected Health Information Under HIPAA
The Health Insurance Portability and Accountability Act of 1996 (HIPAA), and the Privacy Regulations
issued under HIPAA, contain provisions designed to protect the privacy of certain individually identifiable
health information. Your Employer's Group Health Plan has a responsibility under the HIPAA Privacy
Regulations to provide You with a Notice of Privacy Practices. This notice sets forth the Employer's rules
regarding the disclosure of Your information and details about a number of individual rights You have
under the Privacy Regulations. As the Claims Administrator of Your Employer's Plan, Anthem has also
adopted a number of privacy practices and has described those in its Privacy Notice. If You would like a
copy of Anthem's Notice, contact the customer service number on Your Identification Card.

Workers' Compensation
The benefits under the Plan are not designed to duplicate any benefit for which Members are eligible
under the Workers' Compensation Law. All sums paid or payable by Workers' Compensation for services
provided to a Member shall be reimbursed by, or on behalf of, the Member to the Plan to the extent the
Plan has made or makes payment for such services. It is understood that coverage hereunder is not in
lieu of, and shall not affect, any requirements for coverage under Workers' Compensation or equivalent
employer liability or indemnification law.

Other Government Programs
Except insofar as applicable law would require the Plan to be the primary payor, the benefits under the
Plan shall not duplicate any benefits to which Members are entitled, or for which they are eligible under
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any other governmental program. To the extent the Plan has duplicated such benefits, all sums payable
under such programs for services to Members shall be paid by or on behalf of the Member to the Plan.

Medicare Program
When You are eligible for the Medicare program and Medicare is allowed by federal law to be the primary
payor, the benefits described in this Benefit Description will be reduced by the amount of benefits allowed
under Medicare for the same Covered Services. This reduction will be made whether or not You actually
receive the benefits from Medicare. For the purposes of the calculation of benefits, if the Member has not
enrolled in Medicare Part B, the Plan will calculate benefits as if they had enrolled.
• If You Are Under Age 65 With End Stage Renal Disease (ESRD)

if You are under age 65 and eligible for Medicare only because of ESRD (permanent kidney failure),
the Plan will provide the benefits described in this Benefit Description before Medicare benefits. This
includes the Medicare "three month waiting period" and the additional 30 months after the Medicare
effective date. After 33 months, the benefits described in this Benefit Description will be reduced by
the amount that Medicare allows for the same Covered Services.

• If You Are Under Age 65 With Other Disability
If You are under age 65 and eligible for Medicare only because of a disability other than ESRD, the
Plan will provide the benefits described in this Benefit Description before Medicare benefits. This is
the case only if You are the actively employed Subscriber or the enrolled Spouse or child of the
actively employed Subscriber.

• If You Are Age 65 or Older
If You are age 65 or older and eligible for Medicare only because of age, the Plan will provide the
benefits described in this Benefit Description before Medicare. This can be the case only if You are
an actively employed Subscriber or the enrolled Spouse of the actively employed Subscriber.

Right of Recovery
Whenever payment has been made in error, the Plan will have the right to recover such payment from
You or, if applicable, the Provider. In the event the Plan recovers a payment made in error from the
Provider, except in cases of fraud, the Plan will only recover such payment from the Provider during the
24 months after the date the Plan made the payment on a claim submitted by the Provider. The Plan
reserves the right to deduct or offset any amounts paid in error from any pending or future claim. The
cost share amount shown in Your Explanation of Benefits is the final determination and You will not
receive notice of an adjusted cost share amount as a result of such recovery activity.

The Claims Administrator has oversight responsibility for compliance with Provider and vendor and
Subcontractor contracts. The Claims Administrator may enter into a settlement or compromise regarding
enforcement of these contracts and may retain any recoveries made from a Provider, Vendor, or
Subcontractor resulting from these audits if the return of the overpayment is not feasible. The Claims
Administrator has established recovery policies to determine which recoveries are to be pursued, when to
incur costs and expenses and settle or compromise recovery amounts. The Claims Administrator will not
pursue recoveries for overpayments if the cost of collection exceeds the overpayment amount. The
Claims Administrator may not provide You with notice of overpayments made by the Plan or You if the
recovery method makes providing such notice administratively burdensome.

Relationship of Parties (Employer-Member-Claims Administrator)
Neither the Employer nor any Member is the agent or representative of the Claims Administrator.

The Employer is fiduciary agent of the Member. The Claims Administrator's notice to the Employer will
constitute effective notice to the Member. It is the Employer's duty to notify the Claims Administrator of
eligibility data in a timely manner. The Claims Administrator is not responsible for payment of Covered
Services of Members if the Employer fails to provide the Claims Administrator with timely notification of
Member enrollments or terminations.
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Anthem Note
The Employer, on behalf of itself and its Members, hereby expressly acknowledges its understanding that
the Administrative Services Agreement (which includes this Benefit Booklet) constitutes a contract solely
between the Employer and Anthem and that Anthem is an independent corporation licensed to use the
Blue Cross and Blue Shield names and marks in the State of Ohio. The Blue Cross and Blue Shield
marks are registered by the Blue Cross and Blue Shield Association, an association of independently
licensed Blue Cross and Blue Shield plans, with the U.S. Patent and Trademark Office in Washington,
D.C. and in other countries. Further, Anthem is not contracting as the agent of the Blue Cross and Blue
Shield Association or any other Blue Cross and/or Blue Shield Plan or licensee. This paragraph shall not
create any additional obligations whatsoever on the part of Anthem other than those obligations created
under other provisions of the Administrative Services Agreement or this Benefit Booklet.

Notice
Any notice given under the Plan shall be in writing. The notices shall be sent to: The Employer at its
principal place of business; to You at the Subscriber's address as it appears on the records or in care of
the Employer.

Modifications or Changes in Coverage
The Plan Sponsor may change the benefits described in this Benefit Booklet and the Member will be
informed of such changes as required by law. This Benefit Booklet shall be subject to amendment,
modification, and termination in accordance with any of its provisions by the Employer, or by mutual
agreement between the Claims Administrator and the Employer without the consent or concurrence of
any Member. By electing medical and Hospital benefits under the Plan or accepting the Plan benefits, all
Members legally capable of contracting, and the legal representatives of all Members incapable of
contracting, agree to all terms, conditions, and provisions hereof.

Fraud
Fraudulent statements on Plan enrollment forms or on electronic submissions will invalidate any payment
or claims for services and be grounds for voiding the Member's coverage.

Acts Beyond Reasonable Control (Force Majeure)
Should the performance of any act required by this coverage be prevented or delayed by reason of any
act of God, strike, lock-out, labor troubles, restrictive government laws or regulations, or any other cause
beyond a party's control, the time for the performance of the act will be extended for a period equivalent
to the period of delay, and non-performance of the act during the period of delay will be excused. In such
an event, however, all parties shall use reasonable efforts to perform their respective obligations.

The Claims Administrator will adhere to the Plan Sponsor's instructions and allow the Plan Sponsor to
meet all of the Plan Sponsor's responsibilities under applicable state and federal law. It is the Plan
Sponsor's responsibility to adhere to all applicable state and federal laws and the Claims Administrator
does not assume any responsibility for compliance.

Conformity with Law
Any provision of the Plan which is in conflict with the applicable federal laws and regulations is hereby
amended to conform with the minimum requirements of such laws.

Clerical Error
Clerical error, whether of the Claims Administrator or the Employer, in keeping any record pertaining to
this coverage will not invalidate coverage otherwise validly in force or continue benefits otherwise validly
terminated.
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Policies and Procedures
The Claims Administrator, on behalf of the Employer, may adopt reasonable policies, procedures, rules
and interpretations to promote the orderly and efficient administration of the Plan with which a Member
shall comply.

Under the terms of the Administrative Service Agreement with Your Employer, the Claims Administrator
has the authority, in its discretion, to institute from time to time, utilization management, care
management, disease management or wellness pilot initiatives in certain designated geographic areas.
These pilot initiatives are part of the Claims Administrator's ongoing effort to find innovative ways to make
available high quality and more affordable healthcare. A pilot initiative may affect some, but not all
Members under the Plan. These programs will not result in the payment of benefits which are not
provided in the Employer's Group Health Plan, unless otherwise agreed to by the Employer. The Claim's
Administrator reserves the right to discontinue a pilot initiative at any time without advance notice to
Employer.

Value-Added Programs
The Claims Administrator may offer health or fitness related programs to Members, through which You
may access discounted rates from certain vendors for products and services available to the general
public. Products and services available under this program are not Covered Services under the Plan but
are in addition to plan benefits. As such, program features are not guaranteed under Your Employer's
Group health Plan and could be discontinued at any time. The Claims Administrator does not endorse
any vendor, product or service associated with this program. Program vendors are solely responsible for
the products and services You receive.

Waiver
No agent or other person, except an authorized officer of the Employer, has authority to waive any
conditions or restrictions of the Plan, to extend the time for making a payment to the Plan, or to bind the
Plan by making any promise or representation or by giving or receiving any information.

Employer's Sole Discretion
The Employer may, in its sole discretion, cover services and supplies not specifically covered by the Plan.
This applies if the Employer, with advice from the Claims Administrator, determines such services and
supplies are in lieu of more expensive services and supplies which would otherwise be required for the
care and treatment of a Member.

Reservation of Discretionary Authority
The Claims Administrator shall have all the powers necessary or appropriate to enable it to carry out its
duties in connection with the operation of the Plan and interpretation of the Benefit Booklet. This
includes, without limitation, the power to construe the Administrative Services Agreement, to determine all
questions arising under the Plan, to resolve Member Appeals and to make, establish and amend the
rules, regulations and procedures with regard to the interpretation of the Benefit Booklet of the Plan. A
specific limitation or exclusion will override more general benefit language. Anthem has complete
discretion to interpret the Benefit Booklet. The Claims Administrator's determination shall be final and
conclusive and may include, without limitation, determination of whether the services, treatment, or
supplies are Medically Necessary, Experimental/Investigative, whether surgery is cosmetic, and whether
charges are consistent with the Plan's Maximum Allowed Amount. A Member may utilize all applicable
Appeals procedures.

Governmental Health Care Programs
Under federal law, for groups with 20 or more Employees, all active Employees (regardless of age) can
remain on the Group's Health Plan and receive group benefits as primary coverage. Also, Spouses
(regardless of age) of active Employees can remain on the Group's Health Plan and receive group
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benefits as primary coverage. Direct any questions about Medicare eligibility and enrollment to Your local
Social Security Administration office.
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WHEN COVERAGE TERMINATES

Termination of Coverage (Individual)
Membership for You and Your enrolled family members may be continued as long as You are employed
by the Employer and meet eligibility requirements. It ceases if Your employment ends, if You no longer
meet eligibility requirements, if the Plan ceases, or if You fail to make any required contribution toward the
cost of Your coverage. In any case, Your coverage would end at the expiration of the period covered by
Your last contribution.

Coverage of an enrolled child ceases at the end of the month the child attains the age limit shown in the
Eligibility section. Coverage of a disabled child over age 26 ceases if the child is found to be no longer
totally or permanently disabled.

Should You or any family Members be receiving covered care in the Hospital at the time Your
membership terminates for reasons other than Your Employer's cancellation of this Plan, or failure to pay
the required Premiums, benefits for Hospital Inpatient care will be provided until the date You are
discharged from the Hospital.

Certification of Prior Creditable Coverage
If Your coverage under this Plan is terminated, You and Your covered Dependents will receive a
certification that shows Your period of coverage under this health benefit plan. You may need to furnish
the certification if You become eligible under another group health plan. You may also need the
certification to buy, for yourself or Your family, an individual policy that does not exclude coverage for
medical conditions that were present before Your enrollment. You and Your Dependents may request a
certification within 24 months of losing coverage under this health benefit plan.

You may also request a certification be provided to You at any other time, even if You have not lost
coverage under this plan. If You have any questions, contact the customer service telephone number
listed on Your Identification Card.

Continuation of Coverage (Federal Law-COBRA)
If Your coverage ends under the Plan, You may be entitled to elect continuation coverage in accordance
with federal law. If Your employer normally employs 20 or more people, and Your employment is
terminated for any reason other than gross misconduct You may elect from 18-36 months of continuation
benefits. You should contact Your Employer if You have any questions about Your COBRA rights.

Qualifying events for Continuation Coverage under Federal Law (COBRA)
COBRA continuation coverage is available when Your group coverage would otherwise end because of
certain "qualifying events." After a qualifying event, COBRA continuation coverage must be offered to
each person who is a "qualified beneficiary." You, Your Spouse and Your Dependent children could
become qualified beneficiaries if covered on the day before the qualifying event and group coverage
would be lost because of the qualifying event. Qualified beneficiaries who elect COBRA must pay for this
COBRA continuation coverage.

This benefit entitles each member of Your family who is enrolled in the company's employee welfare
benefit plan to elect continuation independently. Each qualified beneficiary has the right to make
independent benefit elections at the time of annual enrollment. Covered Subscribers may elect COBRA
continuation coverage on behalf of their Spouses, and parents or legal guardians may elect COBRA
continuation coverage on behalf of their children. A child born to, or placed for adoption with, a covered
Subscriber during the period of continuation coverage is also eligible for election of continuation
coverage.
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Initial Qualif ing Event Length of Availabilit of Covera e

For Retirees:
Voluntary or Involuntary Termination (other than 18 months
gross misconduct) or Reduction In Hours Worked

For Spouses/ Dependents:
A Covered Retiree's Voluntary or Involuntary
Termination (other than gross misconduct) or 18 months
Reduction In Hours Worked

Covered Retiree's Entitlement to Medicare 36 months

Divorce or Legal Separation 36 months

Death of a Covered Retiree 36 months

For Dependents: 36 months
Loss of Dependent Child Status

Continuation coverage stops before the end of the maximum continuation period if the Member becomes
entitled to Medicare benefits. If a continuing beneficiary becomes entitled to Medicare benefits, then a
qualified beneficiary —other than the Medicare beneficiary — is entitled to continuation coverage for no
more than a total of 36 months. (For example, if You become entitled to Medicare prior to termination of
employment or reduction in hours, COBRA continuation coverage for Your Spouse and children can last
up to 36 months after the date of Medicare entitlement.)

If You are a retiree under this Plan, filing a proceeding in bankruptcy under Title 11 of the United States
Code can be a qualifying event. If a proceeding in bankruptcy is filed with respect to Your employer, and
that bankruptcy results in the loss of coverage, You will become a qualified beneficiary with respect to the
bankruptcy. Your surviving Spouse and Dependent children will also become qualified beneficiaries if
bankruptcy results in the loss of their coverage under this Plan. If COBRA coverage becomes available
to a retiree and his or her covered family members as a result of a bankruptcy filing, the retiree may
continue coverage for life. His or her Spouse and Dependents may continue coverage for a maximum
period of up to 36 months following the date of the retiree's death.

Second qualifying event
If Your family has another qualifying event (such as a legal separation, divorce, etc.) during the initial 18
months of COBRA continuation coverage, Your Spouse and Dependent children can receive up to 18
additional months of COBRA continuation coverage, for a maximum of 36 months from the original
qualifying event. Such additional coverage is only available if the second qualifying event would have
caused Your Spouse or Dependent children to lose coverage under the Plan had the first qualifying event
not occurred. A qualified beneficiary must give timely notice to the Plan Administrator in such a situation.

Notification Requirements
In the event of Your termination, lay-off, reduction in work hours or Medicare entitlement, Your Employer
must notify the company's benefit Plan Administrator within 30 days. You must notify the company's
benefit Plan Administrator within 60 days of Your divorce, legal separation or the failure of Your enrolled
Dependents to meet the program's definition of Dependent. This notice must be provided in writing to the
Plan Administrator. Thereafter, the Plan Administrator will notify qualified beneficiaries of their rights
within 14 days.
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To continue enrollment, You or an eligible family member must make an election within 60 days of the
date Your coverage would otherwise end, or the date the company's benefit Plan Administrator notifies
You or Your family member of this right, whichever is later. You must pay the total Premium appropriate
for the type of benefit coverage You choose to continue. If the Premium rate changes for active
associates, Your monthly Premium will also change. The Premium You must pay cannot be more than
102% of the Premium charged for Employees with similar coverage, and it must be paid to the company's
benefit Plan Administrator within 30 days of the date due, except that the initial Premium payment must
be made before 45 days after the initial election for continuation coverage, or Your continuation rights will
be forfeited.

For Employees who are determined, at the time of the qualifying event, to be disabled under Title II
(OASDI) or Title XVI (SSI) of the Social Security Act, and Employees who become disabled during the
first 60 days of COBRA continuation coverage, coverage may continue from 18 to 29 months. These
Employees' Dependents are also eligible for the 18 to 29-month disability extension. (This provision also
applies if any covered family member is found to be disabled.) This provision would only apply if the
qualified beneficiary provides notice of disability status within 60 days of the disabling determination. In
these cases, the Employer can charge 150% of Premium for months 19 through 29. This would allow
health coverage to be provided in the period between the end of 18 months and the time that Medicare
begins coverage for the disabled at 29 months. (If a qualified beneficiary is determined by the Social
Security Administration to no longer be disabled, such qualified beneficiary must notify the Plan
Administrator of that fact in writing within 30 days after the Social Security Administration's determination.)

Trade Adjustment Act Eligible Individual
If You don't initially elect COBRA coverage and later become eligible for trade adjustment assistance
under the U.S. Trade Act of 1974 due to the same event which caused You to be eligible initially for
COBRA coverage under this Plan, You will be entitled to another 60-day period in which to elect COBRA
coverage. This second 60-day period will commence on the first day of the month on which You become
eligible for trade adjustment assistance. COBRA coverage elected during this second election period will
be effective on the first day of the election period. You may also be eligible to receive a tax credit equal
to 72.5% of the cost for health coverage for You and Your Dependents charged by the Plan. This tax
credit also may be paid in advance directly to the health coverage provider, reducing the amount You
have to pay out of pocket.

When COBRA Coverage Ends
These benefits are available without proof of insurability and coverage will end on the earliest of the
following:
• a covered individual reaches the end of the maximum coverage period;
• a covered individual fails to pay a required Premium on time;
• a covered individual becomes covered under any other group health plan after electing COBRA. If

the other group health plan contains any exclusion or limitation on apre-existing condition that
applies to You, You may continue COBRA coverage only until these limitations cease;

• a covered individual becomes entitled to Medicare after electing COBRA; or
• the Group terminates all of its group welfare benefit plans.

Continuation of Coverage During Military Leave (USERRA)
Under the Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA), the
Member may have a right to continuation of benefits subject to the conditions described below.

Under USERRA, if the Employee (or his or her Dependents) is covered under this Plan, and if the
Employee becomes absent from employment by reason of military leave, the Employee (or his or her
Dependents) may have the right to elect to continue health coverage under the plan. In order to be
eligible for coverage during the period that the Employee is gone on military leave, the Employee must
give reasonable notice to the Employer of his or her military leave and the Employee will be entitled to
COBRA-like rights with respect to his or her medical benefits in that the Employee and his or her
Dependents can elect to continue coverage under the plan for a period of 24 months from the date the
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military leave commences or, if sooner, the period ending on the day after the deadline for the Employee
to apply for or return to work with the Employer. During military leave the Employee is required to pay the
Employer for the entire cost of such coverage, including any elected Dependents' coverage. However, if
the Employee's absence is less than 31 days, the employer must continue to pay its portion of the
Premiums and the Employee is only required to pay his or her share of the Premiums without the
COBRA-type 2%administrative surcharge.

Also, when the Employee returns to work, if the Employee meets the requirements specified below,
USERRA states that the Employer must waive any exclusions and waiting periods, even if the Employee
did not elect COBRA continuation. These requirements are (i) the Employee gave reasonable notice to
his or her Employer of military leave, (ii) the military leave cannot exceed a prescribed period (which is
generally five (5) years, except in unusual or extraordinary circumstances) and the Employee must have
received no less than an honorable discharge (or, in the case of an officer, not been sentenced to a
correctional institution), and (iii) the Employee must apply for reemployment or return to work in a timely
manner upon expiration of the military leave (ranging from a single day up to 90 days, depending upon
the period that he or she was gone). The Employee may also have to provide documentation to the
Employer upon reemployment that would confirm eligibility. This protection applies to the Employee upon
reemployment, as well as to any Dependent who has become covered under the Plan by reason of the
Employee's reinstatement of coverage.

For More Information
This notice does not fully describe the continuation coverage or other rights under the Plan. More
information about continuation coverage and Your rights under this Plan is available from the Plan
Administrator.

If You have any questions concerning the information in this notice or Your rights to coverage, You should
contact Your Employer.

For more information about Your rights under ERISA, including COBRA, the Health Insurance Portability
and Accountability Act (HIPAA), and other laws affecting group health plans, contact the U.S Department
of Labor's Employee Benefits Security Administration (EBSA) in Your area, or visit the EBSA website at
www. dol. qov/ebsa.
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DEFINITIONS

Accidental Injury
Bodily Injury sustained by a Member as the result of an unforeseen event and which is the direct cause
(independent of disease, bodily infirmity or any other cause) for care which the Member receives. Such
care must occur while this Plan is in force. It does not include injuries for which benefits are provided
under any Workers' Compensation, Employer's liability or similar law.

Administrative Services Agreement
The agreement between the Claims Administrator and the Employer regarding the administration of
certain elements of the health care benefits of the Employer's Group Health Plan.

Ambulance Services
A state-licensed emergency vehicle which carries injured or sick persons to a Hospital. Services which
offer non-emergency, convalescent or invalid care do not meet this definition.

Authorized Services)
A Covered Service rendered by any Provider other than a Network Provider, which has been authorized
in advance (except for Emergency Care which may be authorized after the service is rendered) by the
Claims Administrator to be paid at the Network level. The Member may be responsible for the difference
between the Out-of-Network Provider's charge and the Maximum Allowable Amount, in addition to any
applicable Network Coinsurance, Copayment or Deductible. For more information, see the "Claims
Payment" section.

Behavioral Health Care
Includes services for Mental Health Disorders, and Substance Abuse.

Mental Health Disorders
Includes (whether organic ornon-organic, whether of biological, non-biological, genetic, chemical or non-
chemical origin, and irrespective of cause, basis or inducement) mental disorders, mental illnesses,
psychiatric illnesses, mental conditions, and psychiatric conditions. This includes, but is not limited to,
psychoses, neurotic disorders, schizophrenic disorders, affective disorders, personality disorders, and
psychological or behavioral abnormalities associated with transient or permanent dysfunction of the brain
or related neurohormonal systems. This is intended to include disorders, conditions, and illnesses listed
in the Diagnostic and Statistical Manual of Mental Disorders.

Substance Abuse or Chemical Dependency
Any use of alcohol and/or drugs which produces a pattern of pathological use causing impairment in
social or occupational functioning or which produces physiological dependency evidenced by physical
tolerance or withdrawal. Substance Abuse services include:

Substance Abuse Rehabilitation Services, procedures and interventions to eliminate dependence on or
abuse of legal and/or illegal chemical substances, according to individual treatment plans;

Substance Abuse Services within a General Hospital Facility (a general Hospital facility that provides
services, on an Inpatient, 24-hour basis, for medical Detoxification and treatment of conditions associated
with the addiction to or misuse of alcohol or other drugs.

Benefit Period
One year, January 1 — December 31 (also called year or the calendar year). It does not begin before a
Member's Effective Date. It does not continue after a Member's coverage ends.
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Centers of Excellence (COE) Network
A network of health care facilities selected for specific services based on criteria such as experience,
outcomes, efficiency, and effectiveness. For example, an organ transplant managed care program
wherein Members access select types of benefits through a specific network of medical centers.

A network of health care professionals contracted with the Claims Administrator or one or more of its
affiliates, to provide transplant or other designated specialty services.

Claims Administrator
The company the Plan Sponsor chose to administer its health benefits. Community Insurance Company
was chosen to administer this Plan. The Claims Administrator provides administrative claims payment
services only and does not assume any financial risk or obligation with respect to claims.

Coinsurance
If a Member's coverage is limited to a certain percentage, for example 80%, then the remaining 20%for
which the Member is responsible is the Coinsurance amount. The Coinsurance may be capped by the
Out-of-Pocket Maximum.

Combined Limit
The maximum total of Network and Out-of-Network benefits available for designated health services in
the Schedule of Benefits.

Complications of Pregnancy
Complications of Pregnancy result from conditions requiring Hospital confinement when the pregnancy is
not terminated. The diagnoses of the complications are distinct from pregnancy but adversely affected or
caused by pregnancy.

Such conditions include acute nephritis, nephrosis, cardiac decompensation, missed or threatened
abortion, preeclampsia, intrauterine fetal growth retardation and similar medical and surgical conditions of
comparable severity. An ectopic pregnancy which is terminated is also considered a Complication of
Pregnancy.

Complications of Pregnancy shall not include false labor, caesarean section, occasional spotting,
Physician prescribed rest during the period of pregnancy, morning sickness, hyperemesis gravidarum and
similar conditions associated with the management of a difficult pregnancy which are not diagnosed
distinctly as Complications of Pregnancy.

Congenital Anomaly
A condition or conditions that are present at birth regardless of causation. Such conditions may be
hereditary or due to some influence during gestation.

Coordination of Benefits
A provision that is intended to avoid claims payment delays and duplication of benefits when a person is
covered by two or more plans providing benefits or services for medical, dental or other care or treatment.
It avoids claims payment delays by establishing an order in which plans pay their claims and providing an
authority for the orderly transfer of information needed to pay claims promptly. It may avoid duplication of
benefits by permitting a reduction of the benefits of a plan when, by the rules established by this
provision, it does not have to pay its benefits first.

Cosmetic Surgery
Any non-Medically Necessary surgery or procedure, the primary purpose of which is to improve or change
the appearance of any portion of the body, but which does not restore bodily function, correct a disease
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state, physical appearance or disfigurement caused by an accident, birth defect, or correct or naturally
improve a physiological function. Cosmetic Surgery includes but is not limited to rhinoplasty, lipectomy,
surgery for sagging or extra skin, any augmentation or reduction procedures (e.g., mammoplasty,
liposuction, keloids, rhinoplasty and associated surgery) or treatment relating to the consequences or as
a result of Cosmetic Surgery.

Covered Dependent
Any Dependent in a Subscriber's family who meets all the requirements of the Eligibility section of this
Benefit Booklet, has enrolled in the Plan, and is subject to Administrative Service Fee requirements set
forth by the Plan.

Covered Services
Medically Necessary health care services and supplies that are: (a) defined as Covered Services in the
Member's Plan, (b) not excluded under such Plan, (c) not Experimental/Investigative and (d) provided in
accordance with such Plan.

Covered Transplant Procedure
Any Medically Necessary human organ and stem cell/bone marrow transplants and transfusions as
determined by the Claims Administrator including necessary acquisition procedures, harvest and storage,
and including Medically Necessary preparatory myeloablative therapy.

Creditable Coverage
Coverage under another health benefit plan is medical expense coverage with no greater than a 63 day
gap in coverage under any of the following: (a) Medicare or Medicaid; (b) an employer-based accident
and sickness insurance or health benefit arrangement; (c) an individual accident and sickness insurance
policy; (d) a Spouse's benefits or coverage under Medicare or Medicaid or an employer-based health
insurance benefit arrangement; (e) a conversion policy; or (fl similar coverage. The Claims Administrator
will issue a certificate of Creditable Coverage upon request or when a Member leaves the Plan. Call the
Customer Service number on Your Identification Card to request such a certificate.

Custodial Care
Any type of care, including room and board, that (a) does not require the skills of professional or technical
personnel; (b) is not furnished by or under the supervision of such personnel or does not otherwise meet
the requirements of post-Hospital Skilled Nursing Facility care; (c) is a level such that the Member has
reached the maximum level of physical or mental function and is not likely to make further significant
improvement. Custodial Care includes, but is not limited to, any type of care the primary purpose of
which is to attend to the Member's activities of daily living which do not entail or require the continuing
attention of trained medical or paramedical personnel. Examples of Custodial Care include, but are not
limited to, assistance in walking, getting in and out of bed, bathing, dressing, feeding, using the toilet,
changes of dressings of non-infected, post-operative or chronic conditions, preparation of special diets,
supervision of medication that can be self-administered by the Member, general maintenance care of
colostomy or ileostomy, routine services to maintain other services which, in the sole determination of the
Plan, can be safely and adequately self-administered or performed by the average non-medical person
without the direct supervision of trained medical and paramedical personnel, regardless of who actually
provides the service, residential care and adult day care, protective and supportive care including
educational services, rest care and convalescent care.

Deductible
The portion of the bill You must pay before Your medical expenses become Covered Services.

Dependent
The Spouse and all children until attaining age limit stated in the Eligibility section. Children include
natural children, legally adopted children and stepchildren. Also included are Your children (or children of
Your Spouse) for whom You have legal responsibility resulting from a valid court decree. Mentally
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retarded or physically disabled children remain covered no matter what age. You must give the Claims
Administrator evidence of Your child's incapacity within 31 days of attainment of age 26. The certification
form may be obtained from the Claims Administrator or Your Employer. This proof of incapacity may be
required annually by the Plan. Such children are not eligible under this Plan if they are already 26 or
older at the time coverage is effective.

Detoxification
The process whereby an alcohol or drug intoxicated or alcohol or drug dependent person is assisted, in a
facility licensed by the appropriate regulatory authority, through the period of time necessary to eliminate,
by metabolic or other means, the intoxicating alcohol or drug, alcohol or drug dependent factors or
alcohol in combination with drugs as determined by a licensed Physician, while keeping the physiological
risk to the patient to a minimum.

Developmental Delay
The statistical variation, as defined by standardized, validated developmental screening tests, such as the
Denver Developmental Screening Test, in reaching age appropriate verbal/growth/motor skill
developmental milestones when there is no apparent medical or psychological problem. It alone does not
constitute an illness or an Injury.

Durable Medical Equipment
Equipment which is (a) made to withstand prolonged use; (b) made for and mainly used in the treatment
of a disease of Injury; (c) suited for use while not confined as an Inpatient at a Hospital; (d) not normally
of use to persons who do not have a disease or Injury; (e) not for exercise or training.

Effective Date
The date for which the Plan approves an individual application for coverage. For individuals who join this
Plan after the first enrollment period, the Effective Date is the date the Claims Administrator approves
each future Member according to its normal procedures.

Elective Surgical Procedure
A surgical procedure that is not considered to be an emergency, and maybe delayed by the Member to a
later point in time.

Employer
An Employer who has allowed its Employees to participate in the Plan by acting as the Plan Sponsor or
adopting the Plan as a participating Employer by executing a formal document that so provides.

Experimental/Investigative
Any Drug, biologic, device, Diagnostic, product, equipment, procedure, treatment, service, or supply used
in or directly related to the diagnosis, evaluation, or treatment of a disease, injury, illness, or other health
condition which the Claims Administrator determines to be unproven.

The Claims Administrator will deem any Drug, biologic, device, Diagnostic, product, equipment,
procedure, treatment, service, or supply to be Experimental/Investigative if the Claims Administrator,
determines that one or more of the following criteria apply when the service is rendered with respect to
the use for which benefits are sought. The Drug, biologic, device, Diagnostic, product, equipment,
procedure, treatment, service, or supply:

• Cannot be legally marketed in the United States without the final approval of the Food and Drug
Administration (FDA), or other licensing or regulatory agency, and such final approval has not been
granted;

• Has been determined by the FDA to be contraindicated for the specific use; or
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• Is provided as part of a clinical research protocol or clinical trial or is provided in any other manner
that is intended to evaluate the safety, toxicity, or efficacy of the Drug, biologic, device, Diagnostic,
product, equipment, procedure, treatment, service, or supply; or

• Is subject to reviEw and approval of an Institutional Review Board (IRB) or other body serving a
similar function; or

• Is provided pursuant to informed consent documents that describe the Drug, biologic, device,
Diagnostic, product, equipment, procedure, treatment, service, or supply as
Experimental/Investigative, or otherwise indicate that the safety, toxicity, or efficacy of the Drug,
biologic, device, Diagnostic, product, equipment, procedure, treatment, service, or supply is under
evaluation.

Any service not deemed Experimental/Investigative based on the criteria above may still be deemed
Experimental/Investigative by the Claims Administrator. In determining whether_a Service is
Experimental/Investigative, the Claims Administrator will consider the information described below and
assess whether:

• The scientific evidence is conclusory concerning the effect of the service on health outcomes;

• The evidence demonstrates the service improves net health outcomes of the total population for
whom the service might be proposed by producing beneficial effects that outweigh any harmful
effects;

• The evidence demonstrates the service has been shown to be as beneficial for the total population for
whom the service might be proposed as any established alternatives; and

• The evidence demonstrates the service has been shown to improve the net health outcomes of the
total population for whom the service might be proposed under the usual conditions of medical
practice outside clinical investigatory settings.

The information considered or evaluated by the Claims Administrator to determine whether a Drug,
biologic, device, Diagnostic, product, equipment, procedure, treatment, service, or supply is
Experimental/Investigative under the above criteria may include one or more items from the following list
which is not all inclusive:

• Published authoritative, peer-reviewed medical or scientific literature, or the absence thereof; or

• Evaluations of national medical associations, consensus panels, and other technology evaluation
bodies; or

• Documents issued by and/or filed with the FDA or other federal, state or local agency with the
authority to approve, regulate, or investigate the use of the Drug, biologic, device, Diagnostic,
product, equipment, procedure, treatment, service, or supply; or

• Documents of an IRB or other similar body performing substantially the same function; or

• Consent documents) and/or the written protocols) used by the treating Physicians, other medical
professionals, or facilities or by other treating Physicians, other medical professionals or facilities
studying substantially the same Drug, biologic, device, Diagnostic, product, equipment, procedure,
treatment, service, or supply; or

• Medical records; or

• The opinions of consulting Providers and other experts in the field.

C:~~'
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The Claims Administrator has the sole authority and discretion to identify and weigh all information and
determine all questions pertaining to whether a Drug, biologic, device, Diagnostic, product, equipment,
procedure, treatment, service, or supply is Experimental/Investigative.

Freestanding Ambulatory Facility
A facility, with a staff of Physicians, at which surgical procedures are perFormed on an Outpatient basis-no
patients stay overnight. The facility offers continuous service by both Physicians and registered nurses
(R.N.$). It must be licensed by the appropriate agency. A Physician's office does not qualify as a
Freestanding Ambulatory Facility.

Group Health Plan or Plan
An employee welfare benefit plan (as defined in Section 3(1) of ERISA, established by the Employer, in
effect as of the Effective Date.

Health Plan Document
This Benefit Booklet in conjunction with the Health Plan Document, the application, if any, any
amendment or rider, Your Identification Card and Your application for enrollment constitutes the entire
Plan. If there is any conflict between either this Benefit Booklet or the Health Plan Document and any
amendment or rider, the amendment or rider shall control. If there is any conflict between this Benefit
Booklet and the Health Plan Document, the Health Plan Document shall control.

Home Health Care
Care, by a licensed program or provider, for the treatment of a patient in the patient's home, consisting of
required intermittent skilled care, which may include observation, evaluation, teaching and nursing
services consistent with the diagnosis, established and approved in writing by the patients attending
Physician.

Home Health Care Agency
A provider who renders care through a program for the treatment of a patient in the patient's home,
consisting of required intermittent skilled care, which may include observation, evaluation, teaching and
nursing services consistent with the diagnosis, established and approved in writing by the patient's
attending Physician. It must be licensed by the appropriate agency.

Hospice
A provider which provides care for terminally ill patients and their families, either directly or on a
consulting basis with the patients Physician. It must be licensed by the appropriate agency.

Hospice Care Program
A coordinated, interdisciplinary program designed to meet the special physical, psychological, spiritual
and social needs of the terminally ill Member and his or her covered family members, by providing
palliative and supportive medical, nursing and other services through at-home or Inpatient care. The
Hospice must be licensed by the appropriate agency and must be funded as a Hospice as defined by
those laws. It must provide a program of treatment for at least two unrelated individuals who have been
medically diagnosed as having no reasonable prospect of cure for their illnesses.

Hospital
An institution licensed by the appropriate agency, which is primarily engaged in providing diagnostic and
therapeutic facilities on an Inpatient basis for the surgical and medical diagnosis, treatment and care of
injured and sick persons by or under the supervision of a staff of Physicians duly licensed to practice
medicine, and which continuously provides 24-hour-a-day nursing services by registered graduate nurses
physically present and on duty. "Hospital" does not mean other than incidentally:
• an extended care facility; nursing home; place for rest; facility for care of the aged;
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• a custodial or domiciliary institution which has as its primary purpose the furnishing of food, shelter,
training ornon-medical personal services; or

• an institution for exceptional or disabled children.

Identification Card
The latest card given to You showing Your identification and group numbers, the type of coverage You
have and the date coverage became effective.

Ineligible Charges
Charges for health care services that are not Covered Services because the services are not Medically
Necessary or Precertification was not obtained. Such charges are not eligible for payment.

Ineligible Provider
A provider which does not meet the minimum requirements to become a contracted Provider with the
Claims Administrator. Services rendered to a Member by such a provider are not eligible for payment.

Infertile or Infertility
The condition of a presumably healthy Member who is unable to conceive or produce conception after a
period of one year of frequent, unprotected heterosexual vaginal intercourse. This does not include
conditions for men when the cause is a vasectomy or orchiectomy or for women when the cause is tuba)
ligation or hysterectomy.

Initial Enrollee
A person actively employed by the Employer (or one of that person's Covered Dependents) who was
either previously enrolled under the group coverage which this Plan replaces or who is eligible to enroll on
the Effective Date of this Plan.

Injury
Bodily harm from anon-occupational accident.

Inpatient
A Member who is treated as a registered bed patient in a Hospital and for whom a room and board
charge is made.

Intensive Care Unit
A special unit of a Hospital that: (1) treats patients with serious illnesses or Injuries; (2) can provide
special life-saving methods and equipment; (3) admits patients without regard to prognosis; and (4)
provides constant observation of patients by a specially trained nursing staff.

Late Enrollees
Late Enrollees mean Retirees or Dependents who request enrollment in a health benefit plan after the
initial open enrollment period. An individual will not be considered a Late Enrollee if: (a) the person
enrolls during his/her initial enrollment period under the Plan: (b) the person enrolls during a special
enrollment period; or (c) a court orders that coverage be provided for a minor Covered Dependent under
a Member's Plan, but only as long as the Member requests enrollment for such Dependent within thirty-
one (31) days after the court order is so issued. Late Enrollees are those who declined coverage during
the initial open enrollment period and did not submit a certification to the Plan that coverage was declined
because other coverage existed.

Maternity Care
Obstetrical care received both before and after the delivery of a child or children. It also includes care for
miscarriage or abortion. It includes regular nursery care for a newborn infant as long as the mother's
Hospital stay is a covered benefit and the newborn infant is an eligible Member under the Plan.

70

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 156 of 268  PAGEID #: 1662



Maximum Allowed Amount
The maximum amount that the Plan will allow for Covered Services You receive. For more information,
see the "Claims Payment" section.

Medical Emergency
"Emergency services," "emergency care," or "Medical Emergency" means those health care services that
are provided for a condition of recent onset and sufficient severity, including but not limited to, severe
pain, that would lead a prudent layperson, possessing an average knowledge of medicine and health, to
believe that his or her condition, sickness, or Injury is of such a nature that failure to obtain immediate
medical care could result in: (a) placing the patient's health in serious jeopardy; (b) serious impairment to
bodily functions; or (c) serious dysfunction of any bodily organ or part. Such conditions include but are
NOT limited to, chest pain, stroke, poisoning, serious breathing difficulty, unconsciousness, severe burns
or cuts, uncontrolled bleeding, or convulsions and such other acute conditions as may be determined to
be Medical Emergencies by the Plan.

Medical Facility
A facility, including but not limited to, a Hospital, Freestanding Ambulatory Facility, Chemical Dependency
Treatment Facility, Skilled Nursing Facility, Home Health Care Agency or mental health facility, as defined
in this Benefit booklet. The facility must be licensed, registered or approved by the Joint Commission on
Accreditation of Hospitals or meet specific requirements established by the Claims Administrator.

Medical Necessity or Medically Necessary
An intervention that is or will be provided for the diagnosis, evaluation and treatment of a condition,
illness, disease or injury and that is determined by the Claims Administrator to be:

• Medically appropriate for and consistent with the symptoms and proper diagnosis or treatment of the
Member's condition, illness, disease or injury;

• Obtained from a Provider;
• Provided in accordance with applicable medical and/or professional standards;
• Known to be effective, as proven by scientific evidence, in materially improving health outcomes;
• The most appropriate supply, setting or level of service that can safely be provided to the Member

and which cannot be omitted consistent with recognized professional standards of care (which, in the
case of hospitalization, also means that safe and adequate care could not be obtained in a less
comprehensive setting);

• Cost-effective compared to alternative interventions, including no intervention. Cost effective does
not always mean lowest cost. It does mean that as to the diagnosis or treatment of the Member's
illness, injury or disease, the service is: (1) not more costly than an alternative service or sequence of
services that is medically appropriate, or (2) the service is performed in the least costly setting that is
medically appropriate;

• Not Experimental/Investigative;
• Not primarily for the convenience of the Member, the Member's family or the Provider.
• Not otherwise subject to an exclusion under this Benefit Booklet.

The fact that a Provider may prescribe, order, recommend, or approve care, treatment, services or
supplies does not, of itself, make such care, treatment, services or supplies Medically Necessary or a
Covered Service and does not guarantee payment.

Member
Individuals, including the Subscriber and his/her Dependents, who have satisfied the Plan eligibility
requirements of the Employer, applied for coverage, and been enrolled for Plan benefits.
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Network Provider
A Physician, health professional, Hospital, Pharmacy, or other individual, organization and/or facility that
has entered into a contract, either directly or indirectly, with the Claims Administrator to provide Covered
Services to Members through negotiated reimbursement arrangements.

New Hire
A person who is not employed by the Employer on the original Effective Date of the Plan.

Non-Covered Services
Services that are not benefits specifically provided under the Plan, are excluded by the Plan, are provided
by an Ineligible Provider, or are otherwise not eligible to be Covered Services, whether or not they are
Medically Necessary.

Out-of-Network Provider
A Provider, including but not limited to, a Hospital, Freestanding Ambulatory Facility (Surgical Center),
Physician, Skilled Nursing Facility, Hospice, Home Health Care Agency, other medical practitioner or
provider of medical services or supplies, that does not have an agreement or contract with the Claims
Administrator to provide services to its Members at the time services are rendered.

Benefit payments and other provisions of this Plan are limited when a Member uses the services of Out-
of-Network Providers.

Out-of-Pocket Maximum
The maximum amount of a Member's Coinsurance payments during a given calendar Plan year. When
the Out-of-Pocket Maximum is reached, the level of benefits is increased to 100% of the Maximum
Allowed Amount for Covered Services, exclusive of Copayments and other scheduled charges.

Physical Therapy
The care of disease or Injury by such methods as massage, hydrotherapy, heat, or similar care.

Physician
Any licensed Doctor of Medicine (M:D.) legally entitled to practice medicine and perform surgery, any
licensed Doctor of Osteopathy (D.O.) legally licensed to perForm the duties of a D.O., any licensed Doctor
of Podiatric Medicine (D.P.M.) legally entitled to practice podiatry, and any licensed Doctor of Dental
Surgery (D.D.S.) legally entitled to perform oral surgery; Optometrists and Clinical Psychologists (PhD)
are also Providers when acting within the scope of their licenses, and when rendering services covered
under this Plan.

Plan
The arrangement chosen by the Plan Sponsor to fund and provide for delivery of the Employer's health
benefits.

Plan Administrator
The person or entity named by the Plan Sponsor to manage the Plan and answer questions about Plan
details. The Plan Administrator is not the Claims Administrator.

Plan Sponsor
The legal entity that has adopted the Plan and has authority regarding its operation, amendment and
termination. The Plan Sponsor is not the Claims Administrator.
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Primary Care Physician
A provider who specializes in family practice, general practice, internal medicine, pediatrics,
obstetrics/gynecology, geriatrics or any other provider as allowed by the Plan. A PCP supervises,
coordinates and provides initial care and basic medical services to a Member and is responsible for
ongoing patient care.

Prior Authorization
The process applied to certain drugs and/or therapeutic categories to define and/or limit the conditions
under which these drugs will be covered. The drugs and criteria for coverage are defined by the
Pharmacy and Therapeutics Committee.

QMCSO, or MCSO — Qualified Medical Child Support Order or Medical Child
Support Order
A QMCSO creates or recognizes the right of a child who is recognized under the order as having a right
to be enrolled under the health benefit plan to receive benefits for which the Retiree is entitled under the
plan; and includes the name and lasfi known address of the Retiree and each such child, a reasonable
description of the type of coverage to be provided by the plan, the period for which coverage must be
provided and each plan to which the order applies.
An MCSO is any court judgment, decree or order (including a court's approval of a domestic relations
settlement agreement) that:
• provides for child support payment related to health benefits with respect to the child of a group

health plan Member or requires health benefit coverage of such child in such plan, and is ordered
under state domestic relations law; or

• enforces a state law relating to medical child support payment with respect to a group health plan.

Retail Health Clinic
A facility that provides limited basic medical care services to Members on a "walk-in" basis. These clinics
normally operate in major pharmacies or retail stores. Medical services are typically provided by
Physicians Assistants and Nurse Practitioners.

Retiree
A person who was engaged in active employment with the Employer and is eligible for Plan coverage
under the retirement regulations of the Employer. The Retiree is also called the Subscriber.

Semiprivate Room
A Hospital room which contains two or more beds.

Skilled Convalescent Care
Care required, while recovering from an illness or Injury, which is received in a Skilled Nursing Facility.
This care requires a level of care or services less than that in a Hospital, but more than could be given at
the patient's home or in a nursing home not certified as a Skilled Nursing Facility.

Skilled Nursing Facility
An institution operated alone or with a Hospital which gives care after a Member leaves the Hospital for a
condition requiring more care than can be rendered at home. It must be licensed by the appropriate
agency and accredited by the Joint Commission on Accreditation of Health Care Organizations or the
Bureau of Hospitals of the American Osteopathic Association, or otherwise determined by the Claims
Administrator to meet the reasonable standards applied by any of the aforesaid authorities.

Spouse
For the purpose of this Plan, a Spouse is defined as a person who is married to a person of the opposite
sex from that of the enrolling Retiree.

73

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 159 of 268  PAGEID #: 1665



Therapeutic Equivalent
Therapeutic/Clinically Equivalent drugs are drugs that can be expected to produce similar therapeutic
outcomes for a disease or condition.

Transplant Providers

Network Transplant Provider - A Provider that has been designated as a "Center of Excellence" for
Transplants by the Claims Administrator and/or a Provider selected to participate as a Network
Transplant Provider by a designee of the Claims Administrator. Such Provider has entered into a
transplant provider agreement to render Covered Transplant Procedures and certain administrative
functions to You for the transplant network. A Provider may be a Network Transplant Provider with
respect to:
• certain Covered Transplant Procedures; or
• all Covered Transplant Procedures.

Out-of-Network Transplant Provider -Any Provider that has NOT been designated as a "Center of
Excellence" for Transplants by the Claims Administrator nor has not been selected to participate as a
Network Transplant Provider by a designee of the Claims Administrator.

Urgent Care
Services received for a sudden, serious, or unexpected illness, Injury or condition. Urgent Care is not
considered an emergency. Care is needed right away to relieve pain, find out what is wrong, or treat a
health problem that is not life-threatening.

Utilization Review
A function performed by the Claims Administrator or by an organization or entity selected by the Claims
Administrator to review and approve whether the services provided are Medically Necessary, including
but not limited to, whether acute hospitalization, length of stay, Outpatient care or diagnostic services are
appropriate.

You and Your
Refer to the Subscriber, Member and each Covered Dependent.
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HEALTH BENEFITS COVERAGE UNDER FEDERAL LAW

Grandfathered Health Pian
This Plan believes this coverage is a "grandfathered health plan" under the Patient Protection and
Affordable Care Act (the Affordable Care Act). As permitted by the Affordable Care Act, a grandfathered
health plan can preserve certain basic health coverage That was already in effect when that law was
enacted. Being a grandfathered health plan means that Your plan may not include certain consumer
protections of the Affordable Care Act that apply to other plans, for example, the requirement for the
provision of preventive health services without any cost sharing. However, grandfathered health plans
must comply with certain other consumer protections in the Affordable Care Act, for example, the
elimination of lifetime limits on benefits.

Questions regarding which protections apply and which protections do not apply to a grandfathered
health plan and what might cause a plan to change from grandfathered health plan status can be directed
to the Plan Administrator or Your Employer.

You may also contact the Employee Benefits Security Administration, U.S. Department of Labor at 1-866-
444-3272 or www.doi.gov/ebsa/healthreform. This website has a table summarizing which protections do
and do not apply to grandfathered health plans. You may also contact the U.S. Department of Health and
Human Services at www.healthcare.gov.

Statement of Rights Under the Newborns' and Mother's Health Protection Act
Group health plans and health insurance issuers generally may not, under Federal law, restrict benefits
for any Hospital length of stay in connection with childbirth for the mother or newborn child to less than 48
hours following a vaginal delivery, or less than 96 hours following a cesarean section. However, Federal
law generally does not prohibit the mother's or newborn's attending provider (e.g., Your Physician, nurse
midwife, or Physician assistant), after consulting with the mother, from discharging the mother or her
newborn earlier than 48 hours (or 96 hours as applicable). In any case, plans and issuers may not, under
Federal law, require that a provider obtain authorization from the Plan or the insurance issuer for
prescribing a length of stay not in excess of 48 hours (or 96 hours). However, to use certain providers or
facilities, or to reduce Your out-of-pocket costs, You may be required to obtain Precertification. For
information on Precertification, contact Your Plan Administrator.

Also, under federal law, plans may not set the level of benefits orout-of-pocket costs so that any later
portion of the 48 hour (or 96 hour) stay is treated in a manner less favorable to the mother or newborn
than any earlier portion of the stay.

Statement of Rights Under the Women's Cancer Rights Act of 1998
If You have had or are going to have a mastectomy, You may be entitled to certain benefits under the
Women's Health and Cancer Rights Act of 1998 (WHCRA). For individuals receiving mastectomy-related
benefits, coverage will be provided in a manner determined in consultation with the attending Physician
and the patient, for:

• All stages of reconstruction of the breast on which the mastectomy was performed;
• Surgery and reconstruction of the other breast to produce a symmetrical appearance;
• Prostheses; and
• Treatment of physical complications of the mastectomy, including lymphedema.

These benefits will be provided subject to the same Deductibles and Coinsurance applicable to other
medical and surgical benefits provided under this Plan. See the Schedule of Benefits.

If You would like more information on WHCRA benefits, call Your Plan Administrator.
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Coverage for a Child Due to a Qualified Medical Support Order ("QMCSO")
If You or Your Spouse are required, due to a QMCSO, to provide coverage for Your child(ren), You may
ask Your employer or Plan Administrator to provide You, without charge, a written statement outlining the
procedures for getting coverage for such child(ren).

Mental Health Parity and Addiction Equity Act
The Mental Health Parity and Addiction Equity Act provides for parity in the application of aggregate
treatment limitations (day or visit limits) on mental health and substance abuse benefits with day/visit
limits on medical/surgical benefits. In general, group health plans offering mental health and substance
abuse benefits cannot set day/visit limits on mental health or substance abuse benefits that are lower
than any such day/visit limits for medical and surgical benefits. A plan that does not impose day/visit limits
on medical and surgical benefits may not impose such day/visit limits on mental health and substance
abuse benefits offered under the Plan. Also, the Plan may not impose Deductibles,
Copayment/Coinsurance and out of pocket expenses on mental health and substance abuse benefits that
are more restrictive than Deductibles, CopaymenUCoinsuranceand out of pocket expenses applicable to
other medical and surgical benefits.

Special Enrollment Notice
If You are declining enrollment for yourself or Your Dependents (including Your Spouse) because of other
health insurance coverage, You may in the future be able to enroll yourself or Your Dependents in this
Plan, provided that You request enrollment within 31 days after Your other coverage ends.

In addition, if You have a new Dependent as a result of marriage, birth, adoption, or placement for
adoption, You may be able to enroll yourself and Your Dependents. However, You must request
enrollment within 31 days after the marriage, birth, adoption, or placement for adoption.

Eligible Retirees and Dependents may also enroll under two additional circumstances:
• the Retiree's or Dependent's Medicaid or Children's Health Insurance Program (CHIP) coverage is

terminated as a result of loss of eligibility; or
• the Retiree or Dependent becomes eligible for a subsidy (state premium assistance program)

The Retiree or Dependent must request Special Enrollment within 60 days of the loss of Medicaid/CHIP
or of the eligibility determination.

To request special enrollment or obtain more information, call the Customer Service telephone number on
Your ID Card, or contact Your Plan Administrator.

The Anthem National Accounts business unit serves members ofi Anthem Blue Cross Life and Health Insurance Company and Blue Cross
of California using the trade name Anthem Blue Cross in California; using the trade name of Anthem Blue Cross and Blue Shield for the
following companies in: Colorado Rocky Mountain Hospital and Medical Service, Inc. HMO products underwritten by HMO Colorado, Inc.
Connecticut Anthem Health Plans, Inc.; Georgia: Blue Cross and Blue Shield of Georgia, Inc. and Blue Cross Blue Shield Healthcare Plan of
Georgia, Inc.; Indiana: Anthem Insurance Companies, Inc ;Kentucky: Anthem Health Plans of Kentucky, Inc.; Maine: Anthem Health Plans of
Maine, Inc.; Missouri (excluding 30 counties in the Kansas City area): RightCHOICEO Managed Care, Inc. (RIB, Healthy AllianceO Life
Insurance Company (HALIC), and HMO Missouri, Inc. RIT and certain affiliates administer non-HMO benefits underwritten by HALIC and
HMO benefits underwritten by HMO Missouri, Inc. RIT and certain affiliates only provide administrative services for self-funded plans and do
not underwrite benefits; Nevada: Rocky Mountain Hospital and Medical Service, Inc. HMO products underwritten by HMO Colorado, Inc., dba
HMO Nevada.; New Hampshire: Anthem Health Plans of New Hampshire, Inc.; Ohio: Community Insurance Company; Virginia: Anthem
Health Plans of Virginia, Inc. trades as Anthem Blue Cross and Blue Shield in Virginia, and its service area is all of Virginia except for the
City of Fairfax, the Town of Vienna, and the area east of State Route 123 ;Wisconsin: Blue Cross Blue Shield of Wisconsin (BCBSWi),
which underwrites or administers the PPO and indemnity policies; Compcare Health Services Insurance Corporation (Compcare), which
underwrites or administers the HMO policies; and Compcare and BCBSWi collectively, which underwrite or administer the POS policies. In
28 eastern and southeastern counties in New York, Empire Blue Cross Blue Shield, the trade name of Empire HealthChoice Assurance, Inc.,
underwrites and/or administers the PPO, EPO, POS and indemnity policies. Independent licensees of the Blue Cross and Blue Shield
Association. OO ANTHEM is a registered trademark of Anthem Insurance Companies Inc. The Blue Cross and Blue Shield names and symbols
are registered marks of the Blue Cross and Blue Shield Association.
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EXHIBIT FOUR

2014 OPTUM

CONTRACT WITH

CITY OF CINCINNATI
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PRESCREPTION DF~UG B~NEFITADMWISTRATION AGRE~iVI~NT

This ~Prescriptifln Drug Benefit Ad~ninis#ration Agr~emenf, effective January 1, 2014 ("Effective
Date"}, is between City of Cincinnati ("Glienf' ar "Clty~') and OptumFi~c, Inc., a California corporation
("Adntinisfrator").

The parties agree as follows:

1, PRESCRIPTION QI~UG BENEFIT S~RVIGES

1.1 Engagement. C[ient engages Administrator as its exclusive provider of fihe care prescription
drug benefit plan services, mail order pharmacy services, specialty pharmacy services and
retiree dreg subsidy services set forth on F~chibit B (°Services") to support Client's Benefit
Plans and Administrator accepts this engagement, subject to the terms of this agreement.

1.2 Performance Standards. Administrator will pe~Form the Services in a diligent and professional
manner by personnel or contractors who are trained, qualified and competent to perform or
deliver the Seruices, supervise and monitor fhe performance and satisfy ~(I requirements that
apply to the Services as set forttr in #his agreement, on condi~ian that Client performs or
complies wit~t its obligations under this agreement Administrator wiq provide the performance
guarantees set €orth on Exhibit E.

1.3 Additional Services. If Client asks, and Administrator agrees to pertorm any service in addition
to tE~e Services ("Service Ghange"}, then the parties will amend Phis agreement fo include the
Service Change and the increase in rates, fees and reimbursements to be charged to Client.
Administrator wiA not be obligated to perform tf~e Service Change until the amendment for the
Service Change is executed, A Service Cf~ange will not arise from are obligation required by
Administrator or its subcontractor {including a Netvrork Pharmacy) for fhe Services to comply

~~ with Laws and Regula~ians in effect as of the Effective Date. tf a change in Laws a~8
Regu~atians materially burdens Administrator, requires Administrator to increase payments for
Cflvered Prescription Dregs or materially cf~anges fhe Services, Then the Services, rates, #ees,
reimbursements or Rebates will be modified appropriately so the parties are returned fa tE~eir
comparable economic position as of the Effec~ve Date.

1.4 Compliance with haws. Each party will comply wifh all Laws and Regulations applicable #o its
respective business and the pertormance of its obligations under this agreement, including
maintaining any necessary licenses aid permits. If a' Party's performance as required by this
agreement is prohibited by or conflicts with any applicable Laws and Regulations, then the pa[~ty
whose performance is awed or required will be required to perform, but only to tha extent
permitted by appticabl~ Laws and Regulations. Any provisions now or hereafter required to be
included in this agreement by 2pplicabl~ Laws and Regulations or any Governmental Authority
will be binding and be enforceable against the par~ie5 and deemed incorporated in this
agreement, irrespective of whether these provisions are expressly provided far in this
agreement.

1.4.1 equal Employment Opportunity Program. This agreement is sub3ect to the Client's
Equal Employment Opportunity I~rog~am contained in Chapter 326 of the Cincinnati
Municipal Code. Said chapter is hereby incorporated by reference into this agreement.

9.4.2 Small Business ~nterpcise Program. This agreement is subject to the provisions of the
Small Business Enterprise Program contained in Chapter 323 of the Cincinnati NE~nicipal
Code. Section 323-99 of the Cincinnati Municipal Code is hereby incorporated into this
agreement.
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~'1
Detai}s concerning phis program can be obtairzed firom the Office of Contract Compliance,
Two Centennial Piaza, 805 Central Avenue, Suite 222, Cincinnati, Ohio 45242, (~13}
352-3144.

Administrator shall utilize best efforts to recruit and maximize the par~icipafian of ail qualifred
segments of the business community ire subcantraeting work, including the u#ilization of small,
minority, and women business enterprises. This includes the use of practices such as assuring
the inclusion of quafifred small business enterprises in bid soliciEation and dividing large
contracts into small contracts when economically feasible.

1.5 Use of Subcontractors. Administrator will not subcontract any Service to a subcontractor
without Client's prior notification, whic~r shall not be unreasonably withheld. unless the
subcontract satisfies the requirements of this section. The subcontractor will pertorm the
subcontracted Services in accordance with fhe terms of this agreement and all applicable Laws
and Regulations. Administrator wi[l provide Client with a Ii~t of all Subcontractors, which list wil!
be updated annually.

2. TERN[ AND TERMINATION

2.1 Term. The inifial term of #his agreement begins on the ~ffecfiive Date and expires on December
31, 2016. After the initial Perm, this agreement automatically renews for two successive 12-
month renewal periods on each applicable anniversary date (the renewal ~erivds together with
the initial term, the uTerm"}, unless either parfy provides the ofher party with notice of non-
renewal no latsr than 90 days before the end of the initial term or a renewal period.

2.2 Termination. This agreement may be terminated as set forth in this section ar as specified
elsevwhere in this agreement.

2.2.E for Cause. if either party rr~aterially defaults in pertorming any of its material obligations
under tf~is agreerr~ent (a "Defaulf'), tF~e party not in Default, at its election, may terminate
#his agreement eifher in its entirety or only fior the af€ected Services; unless the parfy in
DeYault cures the ❑ef~ult within 3fl days fol[awing notice of tf~e Default given by tf~e party
not in Default. The notice w~€I spec'~fy in reasanabfe detail the nature of the Default, the
aafions required to cure the Default, if the Default is curable, and whether the party not i~
Default is seeking fa terminate either this entire agreement or on(y the affected Services.
Ef the party ire befault does not cure tt~e Default fo the reasanabfe satisfaction of the other
party by the end of tie 3D-day cure period, Then this agreement or the applicable
Services, as the case may b~, wilt tem~inate upon expiration of the 3~-day cure period
without any furEher notice or other action by the party nbt in Default. If the Default is cured
before the 30-day cure period expires, then this agreement will remain 9n efifect.
Nafwithstanding the foregoing, the 30-day opportunity to cure a Default wiU not apply to a
payment default described in section 2.2.2.

2.Z.2 Payment Default If Client faits to pay any amount clue on a validly submitted invoice (far
which no objection is filed in good faith in accordance with section 3.3) within five
business days after the applicable Payment Due Da#e (as defined in section 3.2}, then
Administrator may immediately upon wri#en notice to Giient terminate this agreement in
its entirety or only for the applicable, affected Services or withhold or suspend Services
until payment is received.

2.2.3 Automatic Bankruptcy Termination. This agreement will terminate automatically in the
event of a Bankruptcy Event affecting either Administrator or Client. °8ankrupfcy Event
means that Client or Administrator: ~a) cannot pay its debts generalEy as they become
due; (by makes a voluntary assignment far the benefit of creditors; {c) is declared insolvent
in any proceeding; (ci} commences a va[un~ary case or other proceeding seeking O
liquidation, reorganization or other relief for itself, any of its properEy, assets or debts

is
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under any bankruptcy, insolvency ar other similar laws now or hereafter in Bff~ Of
petitions or applies to any tribunal far the appointment of a receiver, liquidator, custodian
or trustee for the party under any bankruptcy, reorganiz~tian, arrangement, insolvency,
readjustment of debt, liquidation, or dissolution law of any jurisdiction Row or hereafter in
effect; (e} is named as a debtor oT party in the petition, ~ppiication, case or proceeding
and indicates its approval thereof, consents therefa, acquiesces therein or acts m
furfiherance thereof, or if the petition, application, case or proceeding is not dismissed or
stayed for 60 days after it begins, or is the subject of any order appointing any such

-.----..--...----.-.----------.-- -..-receiver; liquidator;-custodian-or-trustee--or-approving-the-petition-in- any-such-ease-or-------- -- --
proceeding; or {~ the sum of the party's debts (including contingent obligations} exceeds
the fair market value of the party's assets, exclusive of any property transferred,
cc~nceafed, or removed with the intent to hinder, delay or defraud tie party's creditors.

2.2.4 Adverse ~.egal Determination. Subject to section 7.3, either party may terminate this
agreement immediately upon notice to the other party (a) following a Judgment (as
defined in section 6.1) or change in any applicable Laws and Regulations that would make
performance Of flll5 agreement, in all material respects, unlawful ar illegal for the
terminating party, or {b) if a Governmental Authority requires either party to terminate this
agreement.

2.2.5 For Convenience. After the frst anniversary of the effective Date, either party may
terminate this agreement without cause upon 9Q days prior notice of termination to the
other pasty, if Client terminates rivithout cause within the first three years of the Term, {a)
Administrator will have no obligation under any guarantees under th9s agreement for the
contract year (i.e., each 12~month period fallowing the effective Qate) in wf~ich Client
terminates, if the portion of the contract year before the effective c3a#e of Client's
termination is less than 12 full months ar~d (b) Client will reimburse Administrator no later
than 30 days before Client's termination for Administrator's implementation costs

`r'~ (maximum of $40,000} and the implementat9on allowance paid or credited to Glient by
Admmistra~or under Exhibit C. The amount owed by C[ient for Administrato►'s
implementation costs and the implementation allowance paid or credited to C[ient by
Administrator under Exhibit C will bath be prora#ed monthly over the first three years of the
Term.

2.3 Effect of Termination. Upon termination of this agreement for any reason, Client wilt pay
Administrator all undisputed amounts for Services performed through the date this agreement
terminates fn ifs entirety. Termination of th[s agreement will not alter Client's obligation to pay
any disputed amounts owing to Administrator under this agreement that are subsequently
resolved. "termination of this ~gt~eement for any reason wi0 not relieve either party from liability
far any obligations required of the pa y before this agreement terminates.

2.4 Transition Assistance Following Ter~ninatlon. Upon termination of this agreement for any
reason, Administrator will, as directed by Client, provide Client ar its designee wit~t the following
,files: (a) existing Mail Order or Specialty Pharmacy open refill transfer files far Members, as
based upon Client's most current ~ligibifity files; (b) Client's claims history ~t~le; (c) Client's prior
autf~orizatiQn files; and (d) Client accumulator files. Each file will be sent using Administrator's
standard format and delivered using a media agreed #p by the parties. Administrator will send
up to three transmissions (i.e., one full test file, one production fife, and Qne lag file) of each file.
After the first set of files transm€tted Client will pay or reimburse Adrrzinistratar $1,500 for each
fife transferred.

2.5 Phase-Out Period far Network Pharmacies. Despite section 2.4, and only ~o the exigent
required by any applicable Laws and Regulations and if requesfeci by Client, Administrator will
continue to provide Covered Prescription Services through Nefinrofk Pharmacies and
Administrator's Mail Order Pharrt~acies and Specialty Pharmacy for up to X80 days, ar longer if
required by applicable Laws and Rege,lations, foElowing, as applicable, (a) the date this
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if appliaabie, Rebate allocation between Client and Administrafor), encounter data and other
data, based upon info~mafian available to Administrator at the dime of data coli~ction or
calculation. Client will keep and maintain accurate, complete and timely books and records
relating to operation o'f the Benefit Plans. Administrator and Client eacf~ will retain these books
and records duri~tg the Term and far seven years following the date cif their creation or for a
longer time period, if required by applicable Laws and Regula~ians ar an on-going audit ar
investigation of Administrator by C[ient, a Governmental Authority or another person or entity,
and will make these books and records ~vail~ble to a Govemmenfal Authority to the extent
required by applicable Laws and Regulations.

4.2 Cli~~t Audits. Upon reasonaE~le advar►ce notice and at reasonable times, Client may audit once
annually Administrator's performance of the Services, including conCUrr~nt eligi~Eli~r, Formulary
compliance and when applicable, Rebates, far the period not to exceed 24 months immediately
preceding the audit. No later than X45 days after receipt of Client's written audit request,
Administrator will compile and prepare all claim detail information Client requires to pertarm its
requested audit and famish ti~is fnfarmation to Client in an agreed upon format. Client may audit
Adminis#rotor through an audit~frm of its choice, so long as: (a) the auditor does not have a
conflict of interest with Administratof; (b) the audit firm executes Administrator's form Auditor
Protocol and Confidentiality Agreement; (c)' Client pays all costs associaEed with the audit,
excluding Administrator's cost in compiling, copying, and making available tine claim detail
information necessary for the audit; and (d} Client does not compensate the audit firm, in whole
or in part, on a basis that is contingent upon the results of the reuiew a~ Administrator's records
or the contents of the audit report No audits may be initiated ar conducted during December or
January beu~use of annual renewal period demands. Administrator wip provide Client's auditor
with access to all relevant data, records, contracts, files, personne€, books and other information
reasonably necessary far C(Eent's auditors to audit Adrrunistrator, subject to Administrator's third
party confidentiality obEiga#ions. i'h~ audit information Administrator provides will be Eimited to
Client-speci~i~ informat[on necessary for Client fo verify Administrators performance under this

~~ agreement, Other documentation (e.g. po[ic9es and procedures} requested during the course of
an audit, other than that needed to determine the accuracy of Client claims payments, will be
provided at Administrator's reasonable discretion. Any Client requests for an auditor to audit wilt
constitute Client's direction and autF~orization to Administrator to disclose this Client-specifc
information, including Member in#ormation and PHI, to the auditor.

5. RATA FROT~GTfON AND OWNERSHIP

5.1 Data ownership. Client owns and will continue to own Client data and Administrator owns and
wild continue to own Administrator Data, despite data use or possession by the other party or its
subcontractor in accordance with an authorized subcontract Each party will use cornmercial(y
reasonable efFarts to maintain the proprietary character of the athe~ party's respective Client
data or Adrr~inis~rator Qata.

5.2 Data lls~. Each pa►'[y grants the other party a nog-exclusive, nontransferable, no~-
su6licensable, royalty free license to use its Marks and Content ire furtherance of this
agreement, except that neither party Is gran#ed any license to, and will not be permitted to use,
the other parry's Marks or Content except as pre-approved in writing by the ot.~er party. The
parties will agree on use of the other's Marks, Content or words or phrases identifying the ofh~r
party in any prorrtotionaf or other materials, any advertisements identifiying the other party, and
in connection with Glient identifying tE~e Benefit Plans, or in any public announcement or press
release, including agreeing on the timing and content of any public release. Despite any
~antrary provisions in this agreement, during the Term and for a reasonable period after
termination of tf~is agreement, Client grants Administrator the righE to use and disclose fa third
parties M$mber dig and relayed medical data fa perform Ac~minisiratar's responsibilities under
this agreement end to use ~n Adrninistrato~s research, cost analyses, and cost ~amparison
studies. AI[ researcf~, cost analyses cost comparisons and other similar studies or reports

~~~~
Administrator conducts or prepares will be Administrator's sole and exclusive property.
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Administrator may aggregate this information with that of other clients and de-identify it to
protect Client and Membsr confid~ntia[ity.

5.3 Canfidentialiiy

5.3.1 Confidentiality Obli atior~s. Each party ("Recipient') will, and will use commercially
reasonable efforts to cause each of its Representatives to, keep confidential the
Confidential Information of the other early (uDisclvse►") artd noC disclose any Confidential
Information without Qiscloser's prior writ#en consent or as permitted by this Agreement.
Confidential Information may be disclosed to either party's employees, contractors ar
another third party ("Represenfative°) as reasonably necessary to carry opt the purposes
of this agreement, on condition #Y~at the Representative agreed to keep cflnfidential the
Confidential information wiFh obligations at least as comprehensive as the obligations in
this agreement Recipier~t will be responsible for any breach of this agreement by any
Representative to which it discloses Confdential Information.

5.3.2 Definition of Confidential Information. "Cvnfia~ential Information" means: (a} the terms of
this agreement; (b) all Discloser material, non-public information, materials or data, in any
form, that Recipien# knows or has reason to know is confidential or proprietary to
Disclosa~, including Client Data or Administrator Da#a; tc} any other information tha#
Discloser marks or designates clearly as confideRtia) or proprietary; and (d) Discloser
trade secrets, know how, inventions, current and future business pEans, marketing Plans
and strategies, fnan~ial and operatic~na{ plans, business methods and practices, customer
or prospect data, records, information •and profiles, supplier or vendor information and
data, historical yr prospective financial information, budgets, cost and expense data,
employment records and contracts and personnel information as well as software,
technology, inventions (whether ar not patentable} that Discloser awns, licenses or uses.
Co~fiden#ial Enformation will not include information that: ~a) is generally available to the
public; (b) becomes available to Recipient on anon-confidential basis from a source, ether ~~
than Discloser ar its A~liates or agents, not bound by a confider~iiality agreement or (c)
that is required to be disclosed by law ar pursuant to court order.

5,3.3 exceptions to Canfidentiality Ob[igations. The obligations in this section 5.3 will not restrict
or limit disclosures by Recipient: (a} to ofiFer or administer the Benefit Plans; (b) to comply
with Rebate reporting or other dada cojlection, maintenance, security or submission
requirements; (c) try perform ~unctians or responsibilities required by applicable Laws and
Regulations; (c!) as required or cor~-~pelled by applicable Laws and Regulations or a
Governmental Authority with competent jurisdiction ouer Recipient, on cQndi~ion that
Recipient will: (i} give prompt notice to Discloser after learning of the geed to disclose (if
allowed by appElcable Laws and Regulations); {ii} disclas~ only that portion of Disclose~'s
Confidential Information that Recipient's outside legal ~caunsel advises is legally necessary
to comply with the Laws and Regulations or G~vernmet~tal Authority order; and (iii) assist
Discloser if it objects #o the disclosure; or (e) as provided in the next paragraph,

The parties acknowledge that Client is g~~erned by the Ohio Public Records Laws and
agree to comply with all applicable provisions of the Ohia Public Records Laws, despite
contrary provisions in this agreement. Records (as defined by Ohio Revised Code §§
149.01'4 and 'f49.43) related ~o #his agreernen~ may be subject to disclosure under the
Ohio Public Records Laws. Client shall have no duty to defend the rigs#s of Administrator
yr any of its agents or affiliates in any records requested to be disclosed. Upon receipt of
a public records request, Client will notify Administrator in accordance with Section 7.1 of
this agreement of its intent to release records to the requestor. Beginning with the da~Q it
receives notification, Adminis~r~tor shall have the lesser af: (a) ten ('l Q) business days or
(b} a "reasor~~ble amount of time" as that term has been interpreted by Supreme Court of
Ohio and as notified by Client tv Administxator in order to respond to Glient by either ,,-~
accommodating the reques#or or pursuing legal remedies to stop the Client's release of !_~
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requested information. Administrator and its agents and affiliates shall h~vE the right to
pursue legal and/or equitable remedies to stop or limn disclosure at their sole expense.
Adrninisi~ator will defend and hold harmless Client, including any reasanabie and actual
attorneys' fees awarded against C3ient under O.R.C. section 149.43 to the extent the claim
is related to Administrator's designation of certain records as exempt from puht~c
riisclosure as a trade secret ("claim"), C(ient wild promptEy notify Administrator of the Maim,
and will allow Administrator to control the defense and settlement thereof.

5.4 Return of Can~dential infarmat'ron. lJpon aiscloser's request, for any reason whatsoever and
at ar~y time, Recipient will return immedia#ely all Discloser's Confiden#ial lnfarmatian within
Recipient's possession or control If any Confidential Inform~tian is contained in ana{yses,
compilations, studies or other documents prepared by Recipient or its cor~tractors, Recipient will
promptly destroy, and Fnstruct its Authorized Representatives to destroy, these items and certify
to Discloser that this destruction has occurred. Recipient and its Authorized Representatives
may retain one copy of Discioser's Confidential Information for archival purposes or as
otherwise required by applicable Laws and Regulations.

~.5 Protected Mealth Enforma#ion. The parties wi[I execute and abide by the Business Associate
Agreement in the form of Exhibit D, wE~ich outlines the parties' abfigations for use and
disclosure of PHI.

5.6 Eyaitable Relief, The parties acknowledge that it would be difficult to measure damages
resulting from any breach of their respective obligations 9n this section 5, injury from this breach
would be impQSSibte to calculate and money damages would be an inadequate remedy.
Consequently, €n addition to any other rights or remedies available ur►der this agreement, the
parties may seek ~rrjunctiv~ and other equitable relief, without bond or other sec~rityr for a
party's actual or threatened breach of this S~ctiQn 5, Thy obfigatians, rights and remedies of the
parties under this section 5 are cumu3ative ar~d in addition #o, and not in lieu of, all obligations,
rights or remedies created by applicable patent, copyright or other [aws, including statutory and
common laws governing unfair competition and misappropriation or that# of trade secrets,
praprie#ary rights or confidential information.

6. INDEMNI~ICATI~N; [NSURANC~; LIMITATION! OF L[ABiLITY

6.~ Indemnification. Each party ("Indemnftaf') will be solely financially responsible far, and will
defend and indemnify tyre other party, its Affiliates and their respective d'srectors, officers,
employees, representatives, agents, successors, successors-in-interest and assigns
("Indemnitee"} tram and against all claims, legal or equitabEe causes of action, suits, litigation,
p~aceedings (including reg~alatary or administrative proceedings, grievances, complaints,
demands, charges, investigations, audits, arbitrations, mediation or other process for set~Iing
disputes or disagreemen#s, incl~[ding any of the foregoing processes or procedures in wf~ich
injunctive or equitable relief is sought ("Claims') made by a third party against Indemnitee
arising or resulting from, ar to the e>ttent attributable to, Indemnitor's material breach of this
agreement or its negligence or intentional misconduct (including fraud), except to the extent the
liability results from Indemnitee's negligence, willful misconduct or breach of this agreement.
Indemnitor will pay promptEy and satisfy fully in connection witf~ an inderr►nified Claim ail ~a)
losses, damages of any kind flr nature, assessments, fines, penalties, deftciencies, interest,
payments, expenses, costs, debts, obligations, liabilities, liens or Judgments that are sustained,
incurred or accrued; (b) judgments, writs, orders, injunctions or other orders for equitable relief,
awards or decrees of or by any Governmental Authority ("Judgments"); and (cj costs,
expenses and fees, including settlement costs, attorneys' fees, accounting fees and exgert
costs and fees incurred in connection with Claims. Each party wil{ provide prompt notice to the
other party upon learning of any occurrence or event that may result ~n an obligation of the other
party ender this s~ctian. A party's failure to ~rovEde prompt notice of a G1aim will naE relieve the
other party of its obligations under this section, except to the e~ctet~t that the am9ssion results in
a failure of actual notice to the other party and the other party suffers damages because of the
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failure to notify.

6.1.1 Notwithstanding any statement in section 6.1 (indemnifcatic~n} above, the City's ob~igatian
tv indemnify Administrator shall be (imEted to the remaining amount of funds, if any, which
have been previously certified to this contract by the City's Director of ~mance pursuant to
O.R.0 § 5705.41 and C.M.C. § 301-1. i'he Ci#y is under no obligation to certify additions[
funds to this contract to meet any request for Endemn`~icatian.

6.2 Insurance Requirements. The parties ~cknov+rle~ge fi~af C{lent does not maintain commercial
insurance and is self-insurad for workers compensation insurance purposes. Adrrtinistratgr will
maintain: (a} during and for a reasonable period of time after the Term, reasonable and
customary insurance (whether through thiM party carriers or self-insured arrangements or
retentions), as to type, policy limits and other coverage terms, to cover the risks of lass faced by
companies similar to the party in size, industry and b[asines~ operations; and (b) all insurance
coverage, bands, security and fnancial assurances as applicable laws and Regulations may
require from time-to-time. All authorized Administrator subcontracts will require ~e
subcontractors to maintain ~dequafe and customary insurance. Administrator, at its safe cost
and expense, will procure and maintain (a} workers compensation insurance coverage, (b)
comprehensive general liability insurance, including personal injury, and (c) automobile liability,
including non-owned and hired auto coverage, of nofi less than $1,400,000 per occurrence.
Administrator shall have Client named as an additional insured on Administrator's general
liability and automobile liability insurance policies.

~i.3 Limitation of L.iabi[ifiy. The parties' liability to each other under this agreement will not exceed
the actuaE damages caused by breach of Phis agreement. The porkies will have na liability under
this agreement for any loss of profit or revenue ar far any cansequerttia[, indirect, i~cidentaI,
special or punitive damages, even if they are aware of the passibiEity of tie loss ar damages.

7. GENERAL TEf2MS

7.1 Notices. All notices, requests, consents, demands ar other communications under this
agreement will be in writing and deemed to have been duly given either (a) when delivered, if
delivered by hand, sent by United States registered or cerfi~ed mail (return receipt requestedJ,
delivered personally by commercial courier or (b) on the second following business day, if sent
by United States Express Mail or a nationally recognized commercial overnight courier; and in
each case to ti~E parties at the fo[Iowing addresses.{or at other addresses as specified ~y a
notice) with appt~cabEe postage or delivery charges prepaid.

Ifi to Adt~inistrator.

OptumRx, Inc.
2300 Main Street
Irvine, Califorr►ia 92614
Attn: Vice Presidenfi, Glient Management

Copy to:

OptumRx, Inc.
230D h1[ain Street
Irvine, California 92814
AtEn: General Counsel

If to Client:

City of Cincinnati
Risk Management !~
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805 Central Avenge
Cincinnati, OH 45202
At~n: Risk Manager

7.2 Amendment. E~ccept as otherwise provided in this section or elsewhere in this agreement, this
agreement may be modified, changed or amended only by a dated written instrument executed
by the parties. !f, despite section 1.4, any Governmental Authority or haws and Regulations
require that this agreement be amended, including to incorporate specific req~air~d terms,
Administrator may amend phis agreement to comply with this requirement by providing 30-days
prior notice fa Client. This amendment will become effective at tl~e end of the 30-day notice
period or a shover period if necessary to comply with the requirement, unless C(ient can
demons~'ate ~or~clusively in writing thak the amendment is not necessary #o comply with the
Governmental Authority or Laws and Regulations.

7.3 Waiver; Severabiiity. The failure of any party to insist ire any one or more instances upon
performance of any term of this agreement will not be construed as a waiver of future
perFormance of the term, and the party's obligations for the term will continue in full force and
effect. The provisions of this agreement are severable. The invalidity or unenforceability of any
term or prervision in arty jurisdiction well be construed and enforced as if it has been narrowly
drawn so as not ~a be invalid, illegal ar unenforceable to the extent possible and wi11 in no way
affect tine validity or enforceability of any other terms or provisions in that jurisdiction or of this
entire agreement in that jurisdiction.

7.4 Assignment. A par#y may not assign, delegate or transfer fhis agreement without the prior
written consent of the other party, except that Administrator may assign this agreement to any
Affiliate upon 30-day notice to Client, so long as Adm9nistrator ~em~ins obligated under this
agreement, This agreement will bind the parties end their respective successors and assigns
and will inure to the benefit of the parties and their respective permitEed successors and

r~ assigns.
`,

7.b Governing l.aw. This agreement and each party's rights and obligations under it will be
governed by and construed in accorcEance with the laws of Ohio, without giving effect to conflicts
of law p~nci~les.

7.6 Certification as to Non-Debarnnent. Administrator certifies that neither it rtar its principals is
presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participation in the transaction covered by this Agreement. Administrator
acknowledges and agrees that if if ar its principaEs is/are presently debarred tf~en it will promptly
return to Client any funds received pursuant to this Agreement. In such event, any materials
received by Client pursuant to this agreement will be retained as liquidated damages.

7.7 Force Majeure. If any party is prevented from perFofming or cannot perform any of its
obligations under this agreement because of any cause beyond the reasonable control of and
not the fault of the party invoking this section, including any act ofi Gad, ire, casualty food,
earthquake, war, s#rike, lockout, epidemic, destruction of production facilities, riot, insurrection
or material unavailability, and if the nonperforming party has been unable to avoid ar overcome
its effects through the exercise afi commerciapy reasonable efforts, this party will give prompt
no#ice to the o#her patty, its performance will be excusecE, and the firne for its performance will
be emended for the period of delay or inability to perform due to such occurrences, except that if
perfr~rmance is extended under this section for more than 60 c€ays, then at any time before
reinstatement of the perForrnance, the other pariy may terminate this agreement upon notice to
the non-performing party. Administrator wilt maintain commercially reasonable business
continuity and disaster recovery plans.

7.8 Relationship of the Parties; Third Party beneficiaries, The sole relationship between the
( ~} parties is thaE of independent contractors. This agreement wilt not create a joint venture,,~
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partnership, agency, employment or other relationship between the parties. Nothing in this
agreement will be construed to create any rights ar obligations except among the parties; no
person ar entity will be regarded as a third party beneficiar~r of this agreement.

7,9 Taxes. Member, and nab Administrator, will be responsible for any transfer, consumption, sales,
use or other fax levied an the transfer of items dispensed or on any of the Services it assessed
or required by local, city, state or other government authority.

7.10 Survival. Any term of this agreement #hat contemplates performance after termination of thEs
agreement will su~ri~ve expiration or termination ar~d continue until fully satisfied, including
section 5, which will survive so long as the information is Confidential !n#ormation or the data is
proprietary to either party ar its successors, successor$-in-€merest or assigns, and section 6,
which will survive indefinitely.

7.'i'f Dispute Resolution. If ~ dispute occurs E~etween the porkies, the campfaining party may
request a meeting by executive ofFcers of each patty who wilE attempt to resolve the dispute in
gpad faith before beginning a legal action, except far matters subject to inj~ancNve relief. If the
parEies' executive o~cers do not resolve the dispGte within 45 days after the notice, each party
will retain all rights to bring an action regarding such matCer in accordance with law.

7.12 Integrafied Agreement; Interpretation; Execution. This agreement corestifutes the flnal entire
agreement between the parties regarding its subject matter and supersedes all prior ar
contemporaneous written ar oral agreements, representations, negotiations or understandings
between the parties regarding ifs subject matter. The lar~gu~ge in this agreement with be
construed in accordance with its fair meaning, as if prepared by all parties and roof strictly for ar
against any party. The iega! doctrine of construction of ambiguities against the drafting party will
not be employed in any interpretation of this agreement 1Nhenever approval of any party is
required under this agreement, the approval will not be unreasonably withheld or delayed. For
all terms in this agreement, unless otherwise specified: {a) a term has the meaning assigned to (~
it in the Schedule of Definitions attached as Exhibit A ar elsewhere in this agreement; (b) "or" is ~-~
not exclusive; (c) "including" means including without limitation; (d) "patty and "parties" re€er
only to a named party fo this agreement; and (e) any reference to an agreement, instrument or
statute means that agreement, instrument ar statute as from dime-to-time amended, modified ar
supplemented and any applicably corresponding provisions of successor statutes ar
regulations, The headings in this agreemen# are provided for canvenienc~ only and da r at afFect
its meaning. An elec#rank signature of tE~is agreement, or a signature on a copy of this
agreement tf~at a patty receives by facsimile, email or other means, is binding as an original,
and the parties will treat an electronic or photo copy of this signed agreement as an original.
`the parties may sign this agreement in two or more counterparts, and as so signed phis
agreement wfl} constitute one and the same agreement binding on the parE€es.

[signature page follows]

Page 1 Q

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 173 of 268  PAGEID #: 1679



The parties' duly aufhorrzed representatives are signing #his Prescription Drug Beneft
Administration Agreement as of the ~ffecfive Date.

CfTY CAF CWC[NNATI OPTUMRx, INC.

By:

*,

Title: ! i.~ ~ ~ t~°"'~-

RECOMMENDED BY:

~fti
_ /. I ' /. ~ /. i ~i

APPR(3V~D AS ~'O F4RM

z

f`~ Assistant City Solicitor '

C~RTlFIGATION OF ~ DS,

Date: ~~~ ~ ~ ~~~`

Funding: ~f~?{~~~~35~~ 
~~~~~

Amount:, , ~r ~~T; OG'O.

Regina) , ~ no finance Direcfor

Exhibits:

Exhibit A, Schedule of Defrnitions
Exhibit B, Services
Exhibit C, Compensation
E~ibit E7, Business A~ociate Addendum
Exhibit E, Performance Guarantees
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EXHIBET A

SCHEDULE ~F DEFINITIONS

Capitalized terms used in ti~is agreement are defined beEaw ar elsewhere in this agreement

"Admirris#rafor Data" means: (a) all data and infotmation Administrator submits or fransmi~s to
Client regarding Administrator or its formulary advisory commiftee, Administrator's formularies, Network
Aharmacies or Pharmacy Network; (b) aii oafs, records and information generated in Administrator`s
business ar operations; (c) all information pertaining to any programs, services or products Administrator
ar any of its clients market or offer; (d) ail Administrator Content, Marks and Inteliectuaf Property, together
with al! derivative works of the Administrator Content, MarKs and fnteilectuaf Properly; {e~ Administrator's
software and any tangible or readable embodiments of such software, (fl Member specific information
received or generated by Administrator's Mail order or Specialty Pharmacies in cvnnectian wifh
dispensing Prescription drugs; and (g) for any matters referenced in the foregoing clauses (a} through (f},
data, rECards ar information oGCUrring in any form, including written, graphic, electronic, visual or fixed in
any tangibly rrtedium of expression and whether developed, generated, s#ored, possessed or used by
Administrator, Client or a third party. Administrator l3at~ does not include any claims data or data or
information that relates exclusively to Clieht or its business, operations or activities or to another Client
customer or contractor or the customer's or contractor's business, operations or activiEles.

°A~I,ate" means for any person or en#ity, any other person or entity that directly or indirectly
controls, is controlled by or is under common control with this p~rsan or entity.

"AWP" means tine average wholesale price of a Prescription Drug or other pharmaceutical
products or supplies based on the Pricing Source. For Prescription Drugs or other pharmaceutical
products or supplies not dispensed by Administrator's Mall Omer Pharmacy ar Specialty Pharmacy, AWP
is based on the NDC of tf~e drug disper3sect. For Prescription Drugs or other-pharmaceutical products or
supplies dispensed by Administrator's hllail Order Pharmacy or Specialty Pharmacy, AWP is based on a
package size of 100 units fQr pills, capsules and tablets and 16 ounce quantities far tiqu~ds (or the next
closest package size if these quantities or sizes are not available) or the manufacturer's -individual pre-
packaged item (e.g., tube, drop dispenser, e#c.). Adminis~ratorwilt rely an fhc Pricing Source as updated
by Administra#or no less #requentfy than every seven days to determine AWP for purposes of establishing
the pricing pra~ided to Client under this agreement. Administrator will not establish AWP, and
Administrator will have no liability to Client arising from use of ti7e Pricing Source, If Administrator decides
fa use a pricing benchmark other than AWP or is required to do sa because the Pricing Source
discontinues publication of AWP and the change would materially affect Client's economic benefit under
this agreement, then Administrator will provide Client with proposed modified pricing terms at: la2st 60
days before the effective date of tine change. If the parties faPl to agree e~Pon the modified pricing terms
before the effective date of the modified pricing terms, then Adrninis~rato~'s proposed' modified pricing
terms will apply until the parties otherwise agree. if the parties are unable to agree to ̀ modified pricing
terms, then either party may terminate this agreement upon 6d days prior notice to the other party.

"~3ene~t P(an" means the certificate of coverage, summary plan description, or other document
or agreement, whether delivered in paper, electronic, or otter format, under which Client is obligated to
provide Covered Prescription Services, 8ene~~t Plan coverage includes at~y deductible ar cv-insurance .
provided for under the coverage.

"Br~t~d Drug" means a Prescription Drug, pharmaceutical product ot` supply designated as "M,"
°Nv or "On in Medi-Spar's Generic product Indicator.

iOClient Data" means {a} alt data and information Client submits or transmits to Administrator,
incEuding information about Benefit Plans, Pharmacy Plant Specifications, Members, and Client's other
programs, services, products and plans; (b) any data and ir~forr~ation submitted or transmitted to r
Administrator by a Governmental Authority or a third party about Client or Benefit Plans; (c) data, records
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and information Administra#or generates that relates directEy to Administrator pertarming Services for
Client under this agreement, exclusive of information or documentation Administrator generates for use in
Administrator's business generally or for use with multiple clients; {d) all CIient Content, Marks and
Intelt~ctual Property, together with all derive#ive works of the Client Content, Marks and Intellectual
Property; (~) data, records and information Administrator generates about Client's business or operafiions;
and (f} for any matters referenced in the foregoing clauses {a) through {~, data, records or information
occurring in any farm, including written, graphic, electronic, visual or frxed in any tangible medium of
expression and whetf~er developed, generated, stored, possessed or used by Client, Administrator or a
fi~ird party. Client Data wiEi not include data or information that is generated in or relates exclusively ~o: {a)
Administrator or its business, operations or activities; (~} another Administrator client or contractor or the
clients or contractor's business, operations or activities; {c} Administrator's ar its personnel or contractor's
use other than in performing #his agreement; or (d) data or information disclosed, sold, ~ssign~d, teased
or otherwise provided to ti~ird parties in a form thtat the Glient Data has been aggregated with a~her
client's data and cannot be distinguished as Client Data.

"compound Prescripfivn Drug" means a Prescription Drug that is prepared ~y a pharmac9st
who mixes or adjusts cane or more Prescription Drugs. to customize a medication to meet a Member`s
individual medical needs. Client's payment fo Administrator for providing a Compound Prescription Drug
to a Member wiU include file Network Pharmacy contracted rate for each Prescription Drug included in the
rnedicatian and one contracted dispensing fee minus any Cost~Sharit~g amount.

"Content' means any text, graphics, photographs, video, audio or other date or lnformatian,
including any advertisements used by the applicable party, or in tk~e case of Client by it or its vendors, in
its business, operations or in connection with the offering of its products, services, prograr~ts or plans.

"Cost 5fraring AmoUni" means the coinsurance, copay or other cost sharing amount that a
pharrriacy may ca€lect from a Member for Covered Rresariptian Services ire accordance with the Member's
Benefit Plan.

~~ °°Covered Prescription Services" means Prescription Drugs or other pharmaceutical products,
services or supplies dispensed by a pharmacy to a Member for which coverage is provided in accordance
with fihe Member's Benefit Plan.

"Drug Manufacture►" means e person or entity that manufactures, sells, markets or distributes
Prescription Drugs.

"FDA" means the United States Food and Drug Administration ar any successor Go~emmental
Authority.

j~Farmulary" means the list of Prescription Drugs covered by the applicable Benefit P~2~n as
cievefaped by Administrator and approved and adopted by Client for use with the Benefit Pfans. The
Farmufary will be made available to physicians, pharmacies and other healthcare persons or entities to
guide the prescribing, dispensing, sale and coverage a#Covered Prescription Services.

"Generic Drug" means a i'rescription Drug, pharmaceutical product or supply designated as "Y"
in Medf-San's Generic Product Indicator.

"GovemmenfalAuthari~ means the Federal government, any state, county, municipal or local
gQVernmenfi or any governmenkal department, poNtical subdivision, agency, bureau, cammisslon,
authority, body or instrumentality ar court that regulates the parta►'s activities ar operations.

"Intelfecfual Property" means any patent, invention, discovery, know-haw, technology,
software, copyright, authors~►ip, trade secret, traderrtark, trade ,dress, service mark, confdentislity,
pra~rietary, privacy, intellectual property or similar rights (including rights in applications, registrations,

,.~ ~iEings and renewals) that are now or hereafter protected or legally enforceable under state ar Federal
common laws or statutory laws or under laws of foreign jurisdictions.
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"Laws and Regulations" means all common law and any and all state, Federal or local statutes,
ordinances, codes, rules, regulations, restrictions, orders, procedures, sfiandards, directives, guidelinas,
instructions, bulletins, policies or requirements enacted, adopted, promulgated, applied, followed or
imposed by any Gavernrrten#ai Authority, including the Financial Modernization Act of 1999, also known
as tt~e Gramm-~ea~ch-Bliley Act, and the Health Insurance Portability and Accoun#ability Act of 1996 ar~d
its implementing regulations as well as any of the preceding Laws and Regulations that from time-to-time
may be amended, modified, reuised or replaced, interpreted or enforced by any Governmenfial Authority.

"MAC" means the maximum aflowabEe cost of a Generic Drug as specified on a list established
by Administrator. Administrator may have multiple fU(AC lis#s, each of which is subject to Administratv~s
periodic review and modifcation. The MAC used at Maif Order Pharmacy wiq perform in the aggregate
better than ar equal to tine MAC usecE at retail pharmacy.

"Malt Order Pharmacy" means a facifi~y that is duly licensed to operate as a pharmacy at its
location and to dispense Prescription Drugs via postal or commercial courier delivery to individuals,
including Members. Mail Order Pharmacy includes pharmacies that Administrator owns or operates.

"Marks°' means the names, Iogos and other proprietar}r symbols and phrases belonging to a
person or entity.

"Member" means an eligible individual legitimately enrolled in a Benefit Plan.

"NCFDP" means that National Counsel for prescription Drug Programs,

"NDG" means the Nations[ drug Cade that is tt~e identifying Prescription Drug number
ma9ntaPned by the FDA.

"J1Fetwor/r Pharmacy' means a retail pharmacy, Mail prder Pharmacy, Specialty Pharmacy or
other facility that is duly licensed to operate as a pharmacy at its location and to dispense Prescription
[?rugs to individuals, including Nfembers, and has entered into a N~fivork Pharmacy Agreement.
Administrator in its capacity as a Mail Order Pharmacy ar Specialty Pharmacy is a ~tetwork Pharmacy of
Client

"Network Pharmacy AgreemenP' means a Prescription Drug Services Agreement between a
Network Pharmacy and Administrator or Client to pravid~ Covered Prescriptiar~ Services.

"Paid Claim" means a Prescription Drug claim that is approved for payment during
Administrator's semi-monthly billing cycle or is a reversal during this semi-monthly billing .cycle of a
prescription Drug Claim that was approved for payment during a prior semi-monthly bil€ing cycle. A
rejected or denied claim car a claim approved for payment and reversed during the same sett3i-monthly
billing cycle is not a Paid Claim.

"Pharmacy Plan Specifications" means the wrii~en Benefit Plan descriptions, Memt~er
information and instructions Administrator needs to carry out its obligations under this agreement, .
including Member eligibility and idenfifcation r~q~iremen#s, benefit definitions, Forrr~utary, Pharmacy
Network, utilization management programs, applicable Cast-Sharing Amounts, number of days' supply for
acute and maintenance medications, dispensing anti other limitations, manuals and other 8eneft Pian ar
Member infa~mation. All Pharmacy plan Specifications will be either provided by Client or prepared by
Administrator and approved by Client.

"PHP' means Protected Health Information, as defined in 45 C.F.R. § 160.103.

"Pre~scripliQn Cla1m" means a single request for payment for, or a bill or in~aice relating to, a
Covered Prescription Service that a Network PEtarmacy, other health care provider or Member submits, J
whether the request, bill or invoice is }paid or denied.
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"Prescription Drug" means a Generic brag or Brand Drug that is approved by the FDA and
required under applicable Laws and Regulations to be dispersed only as authorized by a written or oral
order to dispense a Prescription Drug by an apprapriateiy licensed and quafifiied healfh care professional
in accordance with applicable Laws and Regula~ians.

"Prescripfion Drug Comperrsati~n" means the applicable reimbursement, remuneration,
compensation or other payment paid by Client to Administrator for the provision of Coveted Prescription
Services to a Member as described in Exhibit C,

"Prising Source" means the Medi-Span Prescription Pricing Gulde (with supplements ar
another natianaEly recognized pricing source determined by Administrator.

"Rebafe" means any c(iscounf, price concession or other direct or indirect remuneration
Administrator receives from a Drug Manufacturer under a Rebate Agreement that is cantir~gent upon and
related directly to Member use of a Prescription Drug during the Term. Rebate does not include any
discoun#, price Concession or other direct ar indirect remuneration Administrator receives from a Drug
Manufacturer far direct purchase of a Prescription drug ar any amounts a Drug Manufacturer pays
Ac~minist~ator far providing any praduc#s or services, including fees for managing and administering
Administrator's rebate program.

"Rebate AgreemenP' means an agre~:ment, other than a purchase agreement, by Administrator
and a Orug Manufacturer for price car~cessions, direct or indirect remunerations ar reimbursements based
on projected or actual use of tie C~rug Manufacturer's Prescription Dregs by members of prescription drug
benefit pans that are Administrator clients, including Client. Drug Manufacturer purchase agreements that
include volume discounts or rebates resulting from Prescription Drug purchases, rather ti~an member use,
will not be Rebate Agreements.

,`~ "Specialty Drugs" means the Prescription Drugs available of Administrator's Specialty
Pharmacy, including: (a) biotechnology drugs; (b} orphan drugs used to treat rare diseases; (c) #ypically
f~igh-cost drugs; (d) drugs administered by oral or injectable routes, including infusions in any outpatient
setting; (e) drugs requiring ors-going frequent patient management or monitoring; and (#~ drugs that
require specialized coordination, handling and distribution services for appropriate medication
administration.

~~J

"Speciat#y ►~harrrracy" means a fiacility that fs duiy licensed to operate as a pharmacy at its
locatEOn and to dispense Specialty Drugs to individuals, including Members. Specialty Pharmacy includes
pharmacies that Administrator owns ar operates.

"Usual and Customary Charge" means the price, including all applicable customer discounts,
such as special customer, senior citizen and frequent shopper discounts, friar a cash paying customer
pays a pharmacy for Prescription Drugs.

"1NAC" means the wholesale acquisition cost of medication dregs or ancillary supplies, as
applicable, as dispensed and set forth in the Pricing Source.

"hero balance pue C{aims" means claims for which Client wi[I not be billed an amount by
Administrator. Member is responsible for the fuI1 cost of these claims as required in the applicable
pharmacy benefit coverage criteria.
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~xHra~r B

SERVICES 1

"f. CORE PRESGRIPTION DRt1G BENEFIT SERVICES

1.'i Administrative Support

1.1.1 General. Administrator will provide administrative, management, cansuitative, claims
processing and other general pharmacy benefit rnanagernent support services to
Client in conjunction with adminis#ration and operation of the Bene~~ Plans as set forth
in this exhibit. Administrator will administer and support fhe Benefit Plans in accordance
with the most current Pharmacy Plan Specifications that Client Eras pro~rided to
Administrator as required by this agreement.

1.1.2 Reporting. Administrator will provide Client with Administrator's standard reporting
package and reports.

1.1.3 Benefit Plan Responsibifity. A[tiiough Administrator wilt perform Services under this
agreement to support the Beneft Plans, Client retains complete anc! exclusive
discretionary authority over the Benefit Ffans and is responsible ultimately for
administering, managfing and operating the Benefit Pfans, including establishing and
amending the Formulary, controlling or directing appeals conducted by an ind~~~ndent
outside party or independent review organization (°!R(a"} and determining, interprefirrg and
amending afl Benefit Plan structures and terms. Except as the parties specifically agree in
writing and dESpite any contrary provisions in this agreement, {a) neither Administrator r~or
its A~liates is acting on behalf of any employee welfare benefit plan (as defined in 29
U.S.C. § 10a2{1)} or participants ar beneficiaries in any such plan, or an b~haff of a
fiduciary (as defined in 29 U.S.G. § 1 D02(2'f){A)) Qf any such plan; (b) Client will not name ~~
or deem Adm[nistrator as a fiduciary far any purpose; ~c) Administrator's role in a[I
respects will be limited to #Itat of a provider of "ministerial function" (as described in 29
C.F.R. § 25D9.75-8, Q-2) and will be performed within the framework of policies and
interpretations established by Client, such that the Services Adminis#rator perFartns ender
#his agreement will not include the power to exercise discretionary authority over any
8enefiE Pfan's management or operations or plan assets (if any); {d) Client has selected
and is sally responsible for each Benefit Plan's benefts and design; and (e) Client retains
all discretionary authari~y for eacf~ Benefit Plan, Benefit Plan assets of any) aid
administration of each Benefit Plan.

1.'f .4 Benefit Plan EliQibifity Dafa. Client will provide Administrator with electronic eligi3~ility data
in hfCPDP format, or anotf~er format agreed to by the parties, far all Members who are
entitled to Covered Prescription Services under the Benefit Plans. Administrator will load
correctly formatted Member eligibility data no later than three business days after receipt
tram G[ient. Administrator will be entitled to rely an the accuracy and completeness of the
11t~errtber eligibility data. Client will be solely responsible for any errors in Member eligibilii}r
data that CIient furnishes to Administrator.

1.1.5 Member Notification. Client will apprise Membars of the type, scope, restrictions,
limitations and duration of Covered Prescription Services to which Members are entitled
under an appl4cable Benefit Plan.

1.1.6 Pharmacy Plan Specifications. Client will provide Administrator with the technical
as$istanae and informafior~ Administrator reasonably needs to perform tiie Services,
including information regarding Members, Bene#it Plans and Pharmacy Plan
Specifications. CEient will prflvide Administrator with the Pharmacy Plan Specifications no
later than 45 days before the Effective Date. Client may amend or terminate the Pharmacy l~
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Pian Specificatior~s upon 45 days prior notice to Administratflr, unless a Governmental
Authority requires That the amendment or termination occur in a shorter time period. Any
Client-initiated change to tf~e pharmacy Plan 5pecificafians, including the Benefit Plan,
Formulary, Pharmacy Network or a utilization management program, that impacts
Administrator's compensation, cost to provide services ar ability to satisfy a guarantee
under this Agreement will be a Service Change end AQministratar may adJust the rates,
fees or guarantees in exhibit C, efifective the dale of the change, ire accordance wtfih
section 1.3 at the agreement. Client's failure to provide Pharmacy flan Specifications
within the time periods stated in Phis section may delay Administrator's implementation of
the Services and any ~~plieable performance guarantees. Client is responsible far the
accuracy, completeness and timeliness of a!I Pharmacy Plan Specifications provided to
Administrator and acknowledges Administrator's reasonable reliance on fhe Pharmacy
Plan Specifications.

'~.2 Pharmacy Network Administra#ion

1.2.'i Pharmac Network. Administrator will establish and maintain a network of pharmacies to
provide the Services to Client ("Pharmacy Nefwarl~'). Upon request, Administrator will
rr3ake available tc~ Client a current list of Nefwork Pha~maoies in the Pharmacy Network.
Administrator may add or remove Network Pharmacies from the Pharmacy Network.
Administrator shall make every efforE to maintain its Pharmacy Network sa that it is
substantially the same in terms of number and locations of Network Pharmacies as were
in the Pharmacy Network as of tie ef~ectiva date of this Agreement, excluding changes
based on pharmacy closures, pharmacy self-terminations, and pharmacies removed far
contract violations,. Administrator will notify Client if any pharmacy chain with 4,000 or
more stores leaves or is removed from the Pharmacy Network. Client shall have fhe right
to terminate this agreement if, in Clients determinaEion, Administrators Pharmacy
Nefwork is sign[fieanfily altered during the term of fE~is agreement, by following the
provision in Section 2.2.1 of tE~is Agreement.

~[.2.2 Network Pharmacy Credentia3inp. Admin9stratar will establish and maintain a reasonable
process for credentiafing Network Pharmacies that includes verifying the good standing of
the license of the phar►nacy, adopting policies and procedures raquired by applicable
haws and Regulations. Administrator wil! use best e~Far~s to contractually require each
Network Pharmacy and their pharmacists dispensing Covered Prescription Services to
Members to be duly licensed in accordance with all applicable Laws and Regulations in
the state ar other jurisdictions in which the Nefinrork Pharmacy furnishes Covered
Proscription Services.

1.x.3 Network Pharmacy Agreements. Administrator has entered 'mto Network Pharmacy
Agreements to secure Network Pharmac[es for the Pharmacy Network. Administrator will
use best efforts to contractually require eacf~ Network Pharmacy (a) to comply uvith all
applicable Laws and Regulations and (b) to collect from Members for the provision of
Coveted Prescription Services a charge that is the lesser of the Cost-Sharing Amount,
Usual and Customary Charge or Prescription Drug Compensation, as applicable. The
amount Administrator pays to Network Pharmacies for providing Covered Prescription
5enrices to Members shall be tE~e same amount Client pays Administrator for these
services under this agreement

1.2.4 Customer Service. Administrator will maintain one or more cal[ centers to provide
customer service assistance for Metr~bers in connection with Administrator's Mail Order
Pharmacy and Network Pharmacies.

1.2.6 Desk and On-Bile Audits. Administrator will, as required by applicable Laws ancE
Regulations and at its own expense, conduo~ real-time and retrospective desk audits and

(~ selected an-site audits ofi the Network Pharmacies to determine whether the Network
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Pharmacies are submitting appropriate billings #or payment by Client ar Members.
Administrator will report the results of the audits to Clienk Administrator will pay Client, or
apply as a credit to invoices payable by Client to Administrator, the amounts Administrator ,~
recovers from these audits, Client will be financially respansi~le for ail expenses incurred
in connection with audits of Network Pharmacies requested by Client that are not Tequired
by applicable Laws and Regulations.

'f.3 Claims Process

1.3.1 Claims Adjudication. Administrator, directly or through a third party claims processor with
which Administrator may cont~aet, will adJttdicate, process or pay Prescription Claims far
Covered Prescription Services by application of tie Benefit Plan rules determining
eligibiliEy for Covered Prescription Services. Administrator will pay, on Client's hehalf, only
Clean Claims (a} submi#ed by the Network Pharmacies ire a timely manner tY~rough
Administrator's paint-of-service system in accordance wi#t~ NCPDP guidelines and the
Pharmacy plan Specifications and (b) properly submitted by Members as requests for
reimbursement for Covered Prescription Services. far each Glean Claim submitted ~y a
Network Pharmacy, Admir~istra~or wiEl reimburse the Network Pharmacy tf~e amount
specified in the Network Pharmacy Agreement for the dispensed Prescription prug less
any Cost-Sharing Amounts. "Glean Glaim° means a Prescription Claim prep~r~d in
accordance with the NCPDP-promulgated stanttard format that r~antains all in€ormation
necessary for processing for a Prescription Claim and submitted far payment no taker than
30 days aftar the date of service, or a longer period of time if rewired by applicable Laws
and Regulations. Administfator will reimfaurse Network Pharmacies #or each Clean Claim
no later than 3d days after Administra#ohs receipt of the Clean Claim, or a lesser period of
time if required in the h4etwork~Pharmacy Agreement. Administrator will deny Prescription
Claims that are not Clean Claims at point-of-service no later than 60 days after request #or
payment, ar a lesser time period if required in file Network Pharmacy Agreement.
Administrator will use reasonable ef€orts to advise the Network Pharmacy of the basis that O
a Prescription Claim is ineligible for payment and specify any additional information
required fivr Administrator to pay the Prescription Claim. Administrator will not be
~nanciaEly responsible for paying claims submitted by NetworK Pharmacies, except that
Administrator will be financially responsible for claim [ia~~i[ities to the extent they arise from
Administrator error.

1.3.2 Delays. Adminis4rator will not be respaRSible for any loss, omission or delay of arty
Prescription Claim by a Network Pharmacy (other than Administrator`s Mail order
Pharmacy or Specialty Pharmacy} or other health care professional.

1.3.3 Administrative Grievances and Appeals... At Client's request, and subject #o section '1.1.3,
Administrator will process iniEia) Benefit Plan coverage determinations and exception
requests and support C[ient in connection with Benefit Plan appeals and grievances in
accordance with Pharmacy Pfan Specifications and this section 1.3 and to the ex~eRt
required by applicable Laws and Regulations.

1.3.4 Rrior Auti~orizatian Appeals

'E.3.4.1.lnterr~al A cols. Administrator will not conduct Member appeals of prior
authorization denials. For a fee, Administrator will facilitate Member appeals of
prior authorization denials wrtE~ an IRO to perform internal appeals. Client will
accept and abide try the IRS's process and appeal decisions. After receipt of the
IRO's appeal decision, Administrafior will remit the appeal decision to the Member
on Client's behalf.

1.3.4.2. External Appeals. For aiI external appeals, Glient will contact directly with an
independent outside party or, where permitted by Laws and Regulations, if Client
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ret~uests and at an additional cost to Client, Administrator will coordinate Clienfs
appeals to an IRO for eternal review. Administrator cantrac#s with three IROs to
p~►'form external appeals for non-insurance clients. The parties will agree upon
additional fees for the Client or ERO for externs! appeals. Client will provide
Administrator appropriate and necessary p[an documentation needed far the IRQ
to review the adverse ben~ft determination (within the meaning of 29 C.F.R. §
2560.503-7 (m)(4))•

1.4 Benefits Administration and Support

1.4.E Utilization ~lEanagement Program

'1.4.1.1. Development and Support Adr~inistrator wail implement its standard utilization
management policies, procedures, guidelines and programs far the Benefit Pins
fo promote cast effective drug utilization management and to discourage
Prescription Drug over and under-utilization. Adrr~inistratar may, on behalf of
Ghent, (a~ communicate with Members to describe health-related products or
services (or payment for the products ar services) provided by or included in the
Plan through the S~r~ices, including communications about Network Pharmacies,
replacemenfi ar enhancement to the Plan, and health related products or services
available on(y to Members that add value to and are not part of the Plan; {b)
conduct population-based activities relating to improving the heaEth of 1U{embers
and reducfng their healthcare costs; and {c) contact Members with health
education inforrnatian and information about Prescription Qrugs, treatment
ai~em~tives, and related functions. Upon Client's request and at an additian~i
charge to CEient, Administrator, in consultation with Client, wilE develop non-
standard utilization management policies, procedures, guidelines ar programs for
the Benefit Plans. Upon Clients request, Administrator will communicate Client's

r~ utilization program requirements to Members through Client-approved information
anc# outreacE~ materials. Although Administrator will recommend utifiza6on

`~~ management standards and programs that it believes may be appropriate for the
Benefit Plans, Client retains complete and exclusive discretionary authority aver
ifs util9zation management standards and programs and is respons9ble ultimately
for these standards and programs.

1.4.1.2. Administrator's PriorAutharization ServicES. Adminsstrator wi11 respond to Properly
submitted prior authorization requests from providers, Members or pharmacies
using utilization management standards and guidelines establishet~ in accordance
with section 'i.4.1.1 of this exhibit Client retains complete and exclusive
discretionary authority over approval of prior authorization requests, including
Benefit Plan overrides; however, to the extent that Client overrides irr-~pact
Administrator's compensation, cast to provide Services, or ability to satisfy a
guarantee under this agreement, this will be a Service Change and Administrator
may adjust the rates, fees or guarantees in Exhibit C in accordance with section
1.3 of the agreement.

9.4.2 Client Prior Authorization and ~verrEdes. If Client chooses to pertorm prior authorizations
or benefi# overrides, then Administrator will provide Client access to the information in
Administrator's computer systems that Client needs to perform these functions.

1.4.3 Quaiity Assurance Proms. Administrator will establish a quality assurance program for
the Benefit plans that includes quality measures and reporting systems targeted at
reducing medical errors and adverse drug interactions. Administrator will assist in
implementing Client's quality assurance and patient safety programs. Admi~is~rator will
pertorm activities to support Client's quality assurance requirements under applicable

'"-~ Laws and Regulations. In addition, Adirtinistratar will develop and irrzplement systems or
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require Network Pharmacies to implement systems to: {a) offer Member counseling, when
appropriate; (b) identify and reduce internal medication errors; and (c) rtiaintain up-to-date
Member qualify assurance and patient safety program information. Upon Client's request,
Administrator will communicate Cfient's quality assurance standards and programs to
Govemmenta! Authorities i~ the manner prescribed by applicable Laws and Regulations.

1.4.4 Targeted Qisease Inferv~ntion Program, Upon Clienf's request and for an additionaE
charge fo Client, Administrator .wii! help Client develop and operate a targeted disease
intervention program for the Benefit Plans that is designed fa promoke appropriate use of
medications and improve therapeutic outcomes for targeted Members. administrator, an
Client's behalf, wild coordinate and Implement the targeted disease intervention program.
Also, u~or~ Client's request and at an ad~itianal cast to CEient, Administrator will
communicate with Members about the targefied disease intervention program ti~raugh
Client-approved in€ormation and outreach materials. Notwithstanding anything in this
Section 1.4.4, Administrator will not charge Client for any services prodded to Client or
Members related to Members' participation in Client's diabetic and hypertension coaching
program.

'1.~F.5 Other Clinical Services. Upon Client's request and far an additional charge to CEient,
Administrator will help Client develop and implement additional quality initiatives,
EnteNention programs ar other clinical services.

1.5 Formulary

1.5.'! Formulary Adoption. C[ient will adopt as tf~e Formulary one or rrtore of Administrator's
formularies that are deveEaped and maintained by Administrator's formulary advisory
commifte~, as described in section 9.5.A of this exhibit.

1.5.2 ~ormulary Management. Admircis#rotor will provide Client copies of the Formulary to ~~
distribute to plan providers and other appropriate pasties semi-annually. Except as
provided in this agreement, Client wilE not copy, distribute, sell or otherwise provide
Administrator's formularies, including the Formulary, to another party without
Administrator's priorwriften approval.

'E.5.3 Formuiary Changes. Administrator will include in the Formulary r~ew FDA-approved
medications as required by the Pharmacy plan Specifrcatians according to the fallowing
schedule: (a} !f an t~pen formulary, per the Pharmacy PEan Specifications, elf new covered
FDA-approved medications (formulary and non-formuEary) will be included in the
Formulary upon publication in the Medi-Span pricing index and loading into
Administrator's systems or (b) if a closed formulary, per the Pharmacy Plan Specifieatio~s,
alE new covered FDA-approved medications (fiormulary only) will be included in the
Formulary after review and addition to the Formulary by Administrator's farmufary advisory
committee. following changes to the Formulary, Administrator, at Client's request, ►wall
provide ar make available appropriate nptificafions of Formulary changes to Client,
Aliembers, prescribing physicians, t3etwork Pharmacies and state pharrr~aceutical
assistance programs as required by applicable Laws and Regulations and agreed #a by
the parties. [f Clien# makes any change fo its Formulary, naf inifiiated by Adminiskrator, or
Benefit Plan, or adapts any formulary or utilization management program other than one
of the options offered by Administrator under its formulary or utilization management
programs, Administrator may adjust the rates, fees or guarantees in exhibit C, effective
tF~e date of the change.

~.5.~4 Forrryula Advfso Camrr~itEee. Administrator's formulary advisory committee will devatop
and maintain Adminis~ratoPs formularies by: {a) selecting Prescription Drugs to include in
Administrator's formularies based upon objective evafuatian of the therapeu~c merits,
safety and cost of the Prescription Drug; (b) periodically r~visi#ing Administrator's
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farrnularies, evaluating new and therapeutically equivaient Prescription Drugs for inclusion
in the forrrwlaries; (c) establishing programs and procedures to address cast-effective
drug #herapy; (d) reviewing requests to include nan-formulary Prescription Drugs in
Adminisfra#or's formularies; (e} implementing client educational programs; (f} advising
Administrator an tither masters about the u$e of Prescription Drugs; (g} pv~rseeing client
drug utilization review programs or quality assurance programs or auditing and reviewing
the programs' results; anc! (h} reviewing adverse drug reactions and making
recommendations to minimize their occurrence. Administrator's formulary advisory
committee's #unctions, deliberations and results, includ'[ng deveEopment and maintenance
of Administrator's formulary, constitute opinions only of Administrator's formulary advisory
committee and will not bind Adminis#rotor.

1.5.5 Igo Endorsement. Adrrti~istrator's development and maintenance of its formularies will not
be construed as an endorsement of any prescription drug product or drug manufacturer.
Administrator w[II not be responsible #or any actions or omissions of its formulary advisory
committee or any advarse consequences that may relate, directly or indirectiy~ to Client's
ar a Member's reliance on Administrator's formuEary advisory committee.

1.6 Rebate Management

't.6.1 Rebate ~li4ib[lity, Client wiif have a ciairn against Administrator far a Rebate if: {a) Exf~ibit
C specifies that Client will be eligible for Rebates; (b) Client satisfies the minimum Rebate
contract criteria and ft~s included the Drug Manufacturer's Prescrip#ion Drug an its
Formulary; and {c) Administrator has received Rebates resulting directly from Clienfs
satisfac#ion of the foregoing clause (b). Administrator, in its sole and absa[ute discretion,
may enter into Rebate Agreer~nents with Drug Manufacturers that have Prescription Drugs
on Adrrcinistratar's or its clients' formulary. Mary faotars offset the amount of Rebates,
including benefit design, arrangements with Drug Manufacturers, volume o~ Prescription

f Claims, formulary structure and Administrator's overall business strategy. Claims tE~at will
4`~ not be submitked to Drug Manufacturers for Rebates include Prescription Claims: (a} with

invalid service protider identification or prescription numbers; (b) where, after meeting the
deductible, the Member's Cost-Sharing Amount under the applicable Ben~;fif Plan requires
the Member to pay more than 50% of the Prescription Claim; (c) that are manufacturer
negotiated fee products not listed on Client's Formulary for devices without ~ Prescription
Drug component; (d} that are re-packages! NDGs; (e} from 340B pharmacies or other
entities el9gible for federal supply schedule prices (e.g., Departrrtent of Veterans AfFairs,
U.S. Pub1iG Health Service Department of Defense); ar (f} tF~at are not for Prescription
Drugs (except for insulin or diabetic s~ppfies}.

~~

1.8.2 Rebate Guarantees. Except for any Rebate guarantees described in ExE~ibit C,
Administrator has no o~Iigatian to obtain any particular amount of Rebates for Client.
Rebate guarantees are subject tv Client's eligibility for Rebates and the Rebate guarantee
contingencies described in this section 1.6 artd exhibit C.

'i,fi.S Collection. Administrator will use commercfalEy reasonable efforts fo collect R~fo~tes.
Administrator will not be responsible far any non-payments or partial payments by i~r~g
Manufacturers of amounts awing under a Rebate Agreement. Adjustments ta, Rebates ar
Rebate guarantees may result from patent expirations 4r Client changes to Formulary or
Benefit Plan design effective the date the expiration or change occurs. To the extent of
any overpayment or erroneous payment tQ Client by Admirt€stratar, Client will refund
immediately the payment or Administrator may recoup the payment from otf~er sums due
G[ient in accordance with section 3.5 of tE~is agreement. Administrator may dispute any
overpayment or ~rroneaus payment to Client no later than ~i80 days after the payment
date, except far Rebate repayments resulting from Drug Manufacturer audits.
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x.6.4 Disbursement. Provided there is no payrn~nt default under section 2.2.2 ofi fF~is
agreement, Administrator will disburse, apply and allocate all applicable estima#ed or
actual amounts earned an account of Rebates received by AdminEstrator from Drug
Manufacturers based upon the provisions set forth in this exi~ibit. Administrator will pay
Client ail Rebates within 90 days after the close of each calendar quarter based on cash
reoeived and applied during the quarter. Administrator shall reconcile within 18Q days after
each calQndar year. Administrator will pay Client all Rebates collected within 2~€ months
after termination of this agreement.

7.7 Giie~t Incentives and Purchase I]iscoun#s. If Client, or its AfifitEate or agents, contracts with
a~ofher party, inclucEing a Drug Manufacturer, for a discount, utilisation limft, rebate or other
incentive associated with tine utilization of a Prescription Drug, Client will be in material breach
of fihis agreement, and Administrator, in addition to any other remedies available to it under this
agreement, may determine in its sole disoretian that Client will not be eligibly for any applicable
Rebates or ASP Guarantees (as defined in Exhibit C) under this agreement and adjust or
eliminate any guarantees, including Reba#e guarantees or ASP Guarantees, described in
Exhibit C. Client will accept only amounts due under this agreement on account of eligible and
legitirrrstie Members. Upon request, Client wil[ cooperate fully with Administrator or a Drug
Manufacfurar to verify ~Jient's participation in any Rebate program and that all Rebate-relatad
payments were rrrade solely far Covered Prescription Services to eligible and legitimate
Members. Administrator, in its capacity as ~ Mail Order Pharmacy or a Specialty Pharmacy,
purchases Prescrip~on drugs from Drug Manufacturers and receives certain discounts anc!
purchase rebates from Drug Manufacturers in connection with these purchases. Administra~ar
retains these discounts and purchase rebates and does not pass them on to Client.

9.8 E-Prescribing. Upon Client's request and at an additional charge fo Client, Administrator wilt
provide prescribers witf~ electronic access to Member Benefit Play information, including: (a)
Member eligibility status: (b) Member medication history; (c) Formulary status of tl~e
Prescription Drug being prescribed; {d) listing of Generic Drug or Brand Name Fprmulary ;`~~
alternative medicaEions~; (e) Member coverage information where applicable; (fl applicable Cost- ~'
Sharing Amount; and {g) drug classification information required by the Centers for Medicare &
Medico€d Services or successor Governmental Authority_

2. MAIL ORDER ~FEARMA~Y SERVICES

2.3 1Vlail Order Services. Administrator, in its capacity as a Mail Order Pharmacy, will provide
Client with Mail Order Pharmacy Covered Prescription 5en+ices to Members in accordance with
the Pharmacy Plan Specifications for the prescription Drug Carnpensation established in
Exhibit G. Once a prescription for a Covered Prescription Service has been transmitted to
Administrator, in its capacity as Mail Order Pharmacy, Administrator will promptly prepare,

. package and ship the app[ica~le Covered Prescription Service to the Member ar other
authorized person ar entity. Administrator will prpvide customer service support far Members
who use Mail Order Pharmacy Services. Upon request, Administrator will make available to
Client mail service brochures for distribution to Members.

2.2 Standards and Professional Judgment. AdministratoPs Mail Order Pharmacies will be duly
licensed under applicable Laws and Regulations of the state of the pharmacies' geographic
locations and any other juri~dictio~ as necessary tv furnish Covered Prescrip~ian Services to
Members. Administrator will cvmpiy with all laws and Regulations promulgated by the Bard of
Pharmacies that apply to the Administrator Mail Urder Pharmacies. Administrator wilt notify
prompfily Glient if the required l~censure of Administrator's Mail Order Pharmacies is, lost,
suspended, limited or conditioned. Duly licensed personnel will provide all Covered Prescription
8etvices ~t the Mail Order Pharmacies in accordance with applicable Laws and Regulations
and generagy accepted standards of practice in the local community of pharmacists. Each Mail
Order Pharmacy must use independent professional judgment when dispensing Covered

tr~
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Prescription Services and may refuse to dispense any Prescription Rrug based upon the
pharmacists prof~ssianal judgment.

2.3 Control of Adrrt~nistratar. Administrator wiEl solely and exclusively control and supervise the
operation and mainEenanGe of Administrator's Mail Order Pharmacies and their respective
facilities and equipment and provision of Covered Presc~ipfian Services. All decisions
respecting the provision of Covered Prescription Services by Administrator's Mail t3rder
Pharmacies will be made sofeiy by Administrator and its duly authorized personnel, and not by
Client, The relationship between a Member and a Mail Order Pharmacy will be subject to the
rules, lirr~itatians and privi[eg~s incident to the pharmacist-pafient relationship. Administrator
may exclude from coverage under this agreement a Prescription Drug that cannot be dispensed
in accordance with Administrator's mail ardor pharmacy dispensing protocols or requires special
record~keeping procedures.

2.~} Mail Order Rates. Prices sfat~d for Prescription Drugs dispensed by the Mali Order pharmacy
are based on the average days supply specified in Exhibit C. Mail Order Pharmacy Prescription
Drugs dispensed in smelter amounts will be compensated at the retail pharmacy compensation
rates stated in Exhibit C. Specialty Qrugs are not available at mail order rates, even if
dispensed by a Mail Order Pharmacy. if C[ier~t requests or requires expedited or alternative
shipping me~ocls other than Admi~istratar's standard method, Client wi[I be solely responsible
for those costs. If USI~S rates increase, Administrator may pass tF~ese cast increases on to
Client.

3. SPECIALTY PHARMACY SERVICES

3.1 Specialty Services. Administrator, in its capac`~ty as a Specialty Pharmacy, wiEl provide Client
with F~cclusive Specialty Drug Covered Prescription Services to Members as specified in
E~chibit C. Client wil[ receive the Specially Drugs specified in Exhibit C as a Covered

,~ Prescription Service exclusively from Administrator's Specialty Pharmacy and not from any
!~ atizer retail, mail, specialty or ether pharrrtacy, including a Netwr~rk Pharmacy.

3.2 Adciitinn of Newly Acquired or Approved Specialty drugs

3.2.1 From tf~e date a newly acquired ar approved Specialty Drug ("New Specfalty ~ruc,~')
becomes available until Client rejecfs the hlew Specialty Qrug as specified in section 3.2.2
of this exhibit, C3ient authorizes and directs Administrator to make the New Specialty Drug
mailable to Members as pert of the Specialty Drug Covered Prescription Services and
during #hiS period wilt compensate Administrator for the New Specially Drug at tf~e rate
specified in exhibit C. Administrator wild not be required to make available try Client or
Members a New Specialty Drug that has limited distribution or market access, such as a
New Specialty Drug with one distributor or manufacturer.

32.2 On a periodic basis, Adrrti~tistrator will review the Specialty Drugs listed ire Exhibit G and
notify Client of the name and price of any New Specialty Drugs to be added fa this list of
Specialty drugs. From the date of Client's receipt of this notice, Client wil[ have 30 days ~o
provide Administrator with notice of rejection of additions to the Specialfjr Drugs listed in
Exhibit G.

3.2.3 No later than 45 days after Administrator's receipt of Client's notice of rejec~on of New
Specialty C~rugs, Administrator will remove the New Speciai~jr Drugs to Exhibit C and
dispense the New Special#y Drugs to Members at the pricing specif[ed in Administrator's
nofice. If Client does not notify Administrator of its reject[on of the New Specialty Drugs,
Administrator will continue to include the New Specialty Drugs as a Specialty Drug made
available to Members.
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3.2.4 if Client requests that a Prescripfion Drug be handled as a Covered Pr~scriPtion Service,
but does not want Administrator to handle the Prescripfion Drug as a S~eci~fty Drug, tine
parties wi][ consider the request a Service Change and follow the procedures in section
1.3 of this agreement.

3.3 Standards and Professional Judgment. Administrator's Specia~ity Pharmacies will be duly
licensed under applicable Laws and Regulations o~ the state of the pharmacies' geographic
locations and any other jurisdiction as Recessary to furnish Covered Prescription Services to
Members. Administrator will comply with atl Laws and Regulations promulgated by the boards of
pharmacies that apply to the Administrator's Specialty Pharmacies. Administrator will notify
prr~mptly Client if the required licensors of Administrator's Specialty Pharmacies is lost,
suspended, limited or conditioned. [7uly IiGensed personnel will provide all Covered P'rescrfptivn
Services at the Specialty Pharmacies in accordance with applicable Laws and Regulations and
generally accepted standards of practice in the local communit}r of pharmacists. each Specialty
Pharmacy must use independent professional judgment wren dispensing Covered Prescription
Services and may refuse to dispense any Prescrip#ion Drug based upon the pharmaoist's
~rofessianal judgment.

3.4 Control of Admi~istratar. Admin~stratar will solely and exclusively control and supervise the
operation and maintenance of Administrator's Specialty Pharmacies and their respective
facilities and equipment and provision of Covered Prescription Services. All decisions
respecting the provision of Covered Prescription Serviass by Administrator's Specialty
Pharmacies will be made solely by Administrator and its duly authorized personnel, and nod E~y
Clierr~ Thy relativns3~ip between a Member and a Specialty Pharmacy will be subject to the
rules, limitations and privileges incident to the pharrr~acist-patient relationship.

4. MEDICARE PART D RETIREMENZ DRUG SUBSIDY ("RDS°'}SERVICES

4.1. Administrator's Responsibilities. Administrator will provide Client with RDS Services as ~~
fogows:

4.1..Administrator will provide Client's monfhfy data fries to Client for Client's submission to
Centers for Medicare and Medicaid Services ("CMS") in supparE of Client's claims for
federal subsidy payments pursuant to 42 U.S.C. § 1395w-~32. Administrator will upload all
files and data to CM5 through the CMS RDS computer system.

4.9.2.Aciministrato~ will, upon request, provide GlEent with standard reports that meet CMS
rec~~irements.

4.1.3.Administrator will submit to Client casts data that reflects any discounts, chargebacks,
rebates, and ether price concessions given by the rr~anufacturer oc pharmacy in the
aggregate that are attributable to grass retiree costs between the cost threshold and cost
limit as req€~ired by CMS.

4.1.4.Administrator is bound by all applicable federal Laws and Regulations, guidance and
authorities pertaining to claims and debt collections.

4.1.5.Administratar will maintain the records for Client's RDS Program for six years after the
expiration Qf Clients plan year in which the cQSfs were incurred. CMS ar the Office of
Inspector General, or their designees, will be provided access to such records upon
request.

4.~,6.Admirtistrator agrees that Client's Medicare Drug Plan Members are afforded protection
from liability for payment of fees that are Administrators obligation in accordance with 4~
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4.2. Client Responsibilities. Clfent will 6e responsible for the following abEig~t[ons in connection
^ with Administrator providing Client with RDS Services:

rJ 4.2.1.Client will pay administration #ees as listed on RDS Compensation Exhibit for Services
assac9ated with Client's claims for federal subsidy payments pursuant to 42 USC § 1395w-
132.

4,2.2.Client will complete and submit •any required updates, revisions, or changes to the
application to CMS for approval of subsid~r payments pursuant to 42 USG § 1395w 132.

4.2.3.Client will upload all files and data to CMS through the CMS RD5 computer system_

4,2,4.Client will upload Member eligibility informa~ian and data to CMB. Client will provide
Administrator with the final eligibiIify file genera#ed by CMS.

~.2.~. Client will create and distribute Creditable Coverage statements to Members.

4.2.6.Cfient wil(submif information in compliance vuith the requirements that govern payments set
forth in 42 C, F.R. § 423.888.

4.2.7.Ciient wi[I. at aIf times, be in compii~nce with ail requirements far continued approval of tie
federal subsidy program for prescription drug benefits fo its Medicare-eligible Members foe
wham subsidy payments are received from CMS and all Laws and Regulations related to its
subsidized pharmacy benefit program.

4.3. Additional RDS Provisions

4.3.1.gusiness Intearity. Administrator will be bound ~y the provisions set forEh at 45 CFR Part
~ 76. In addition to the foregoing, Administrator represents and warrants that nEither
l,,'~ Administrator nor any personnel furnishing Prescription Drug Services to Medicare Drug

Play Members have been or will be (a} listed as debarred, excluded or otherwise ineligible
far participation in federal health care programs or (b) convicted of a criminal felony. If at
any time Administrator becomes awara of any violation of this representation and warranty,
Administrator will notify Client in writing immediately. If Administrator becomes debarred or
ineligible then Client may terminate this agreement immediately upon notice to
Administrator without liability to Client or take such other corrective or remedial ac~+an as
warranted ur~der the circumstances.

4.3.2.Federal Policies; Flow dawn Provisions. Because Administrator is furnishing Prescription
Drug Services to Madicare Drug Plan Members that are the subject of a contract between
C{lent ancf CMS the following obligations are imposed upon Administrator with which
Administrator will comply: Title VI of the Civil Rights Act of 1964, as amended (42 USC §
200fld et seq.a; Sections 503 and 504 of the Rehabilitation Act of 1973, as amended (29
USC §§ 793 and 794); Tale IX of the Education Amendments of 9972, as amended (20
U5C § 1681 et seq.); Section 654 of the Omnibus Budget Reconciliation Act ofi 1981, as
amended (41 USC § 9$49); the Americans with F~isabifities Act (42 EJSC § 12101 et seq);
and the Age Discrimination Act of 1975, as amended {42 USC § 61Q~ et seq.); the Vietnam
Era Veterans Readjustment Assistant Act (38 USC § 4212}; together with all applicable
implementing regulations, rules, guidelines and standards as from time-tatime are
promulgated thereunder by applicable Governmental Authorities.

4.3.3.Nondiscrimination. The Prescription Drug Services furnished to Medicare Drug Plan
Members will be rendered without regard to health status, race, religlan, color, creed,
na4ional origin, ancestry, religion, physical handicap, medical condition (inclining FiIV
status), mental status, age (except as provided ~y law), mariEal status, sex, sexual
orientation ar gender identity. In addition, Administrator will not unlawfully discriminate
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against any empSoyee or applicant for employment because of race, religion, color, creed,
national origin, ancestry, relPgion, physical handicap, medical condition (including HtV
stags), mental status, age, marital status, sex, sexual orientation ar gender identity. Tire
evaluation and treatment of Administrator employees and applican#s for employment are,
and wild be, free from this unlawful discrimination. Administrator wilt comply with all E.aws
and Regulations relating to equal and fair employment.

4.3.4.Equal Onaortuni Emslaver. As an equal opportunity employe, Administrator will abide by
all applicable provisions of Executive drder 11246, as amended {Equal
OpportunitylA~irmative Action), 38 USC § 4212, as amer~tled, (Viefiam Era Veterans
Readjustment Act), and Section X03 of the Rehabilitation Act of 'i973, as amended
(Handicapped I~eg~lations), together with the implementing regulations (found at 4'E CFR
§§ 60,1, & fi0 2, 41 CFR § 80-250, and 41 CFR § 60-741, respectively), rules guidelines
and standards, as from time-to-time are promulgated #hereunder by applicable
Governmental Authorities and which are incorporated by reference into this agreement.

~.3.5.Other Laws and Re4ulatians. Administrator will comply with (a) ap~licabEe federal Laws
and Regulations designed to prevent fraud, waste and abuse, includ'[ng but not limned to
applicable provisions of Federal criminal law, the False Claims Act {3~ USC §§ 3729 et
seq.), and the anti-kickback provision of section 91286 of the Social Security Act; {b)
applicable HIPAA Administrative Simplification Security and Privacy rules at 45 CFR parts
96q 162, and 164; and (c) aCf other applicable federal Laws and Regulations. "

~~
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EXHIBIT C

COMPENSATION
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~P'~'l~!}~X
Confidential and Proprietary

~.
'The fol~awir~g administrative fees and rates are exclusive to City of Gincinnati and are based upon provided information and an
'estfmafed ~ 3,997 Acfive, or 6, 38 Refiree, car a combined total of 2fl,135 Active and Refiree eligible members or greater, Rates and '
fees are e~Fective upon the implementation of services on fl11D1l2~~4. This summary represents our Pass-Through Pricing model.
All ra#es and fees are g~raranteed and subject to the app!«able Perms in this cost proposal unless stated as otherwise.

;~_ i

p~scoun#s and Dispensing Fees Active Refiree Active ~ Retiree
• Access to over 65,OQ0 pharmacies nationwide 'Brand. '2014: AWP-~4.7% 244 : AWP-~4.7% 2094: AINP-14.7%

~ •Rates exclude compo~n~ and DMR claims '2015: AWP-15.3°l0 2015: AWP-15,3% 20 5; A1NP-15.3%

~2Q16: AWP-15.7% 2016: AVIIP-1~.7°l0 2096: AWP-15.7°In
l i $1.3~ DF $1.37 QF $x.38 DF

Generic: MAC MAC MAC
' $7.41 dispensing $1.39 Dispens+ng $1.40 Dispensing

i Fee Fee Fee

Aggregate average minimum discount oi#AWP for
MAC &non-MAC generics:

2Q14 AWP 75.3°fo AWP -78.4% AWP -79.7°/0 ~

2015 AWA -77.4% AWP -$0.2% AWp -81.4°la ̀ ~

i 2016 AWP 77.2% AWP --80.4% AWP -x81.7% '

@~ .~ ~~

Discounts and Dispensing Fees Active Retiree Active + Re#iree
~ •Postage included
• Rates may vary for claims not covered under Brand: ~ AWP 22.0°/a AWP -22.5°!o AWP -23.0%
pharmacy benefit $0,00 Rispensing $0.00 Dispensing $0.00 Dispens9ng
• Mail discounts and dispensing fees exclude Fee Fee Fee
specialty and certain non-specialty injectable products

Generic. MAC MAC MAC

$O.OQ Dispensing $O.flO Dispensing $0.0~ Dispensing '
Fee Fee fee

Aggregate average minimum ~iscountoffAWP for
MAC &non-MAC generics:

2014 AWP -$4.4% A1NP -$Q.4°/a AWP -$2.7%
2415 AWP-81.1 % AWP -82.2°lo AWP -83.4%
216 AWP -81.2% AWP -$2.4% AWP --83.7%

.~~
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Discounts and Dis~~ensing Fees Active Retires Acti~~ +Retiree
Postage included

• Rates far these products dispensed from Brand: AVJP —15.5°lo AWP W16.~°!o AWP —X6.0°lfl

from ~ptumRx's mail pharmacies are listed inn the $OAd Dispensing $OAQ Dispensing $0.00 D~spensin~
specialty exhibit Fee Fee fee

~~ ~ - ~ ~. .

Rebate guarantees are contingent upon the
following terms: Active Retiree Active ~ Retiree ~~
. City of Cincinnati's adop#ion of OptumRx's ~
formulary, formulary management, and Retail: COQ°lo Pass-7h~ough 100% Pass-Through 100°ia Pass-Through

utilizafior~ management (with Specialty)
~ Optumfvc's collection and distribution of funds Minimum Guarantee: Minimum Guarantee: Minimum Guarantee. ~

received 2p14 $28.531 Brand Claim '$27.2 l Brand Claim .$27.74 / Brand Cfaim
s Rebate ineligible paid claims such as those from ' 205 $32.211 Brand Claim $30.40 !Brand Claim '$31.94 !Brand Claim i

340B pharmacies or enfities eligible far federal supply 2~~G $32.63 I Brand Claim $29.031 Brand Claim $3fl,52 I Brand Glaim
schedule prices (e.g., Dept. of Veterans Affairs, US

~'"`~b~ic Wealth Service, Dept. of Defense) are excluded
~'-~~Eom rebate guaran#ees Mail: 100% Pass-Through 900% Pass-Through 100°la Pass-Through

• A minimum of $1 Q difference in copayment or 1 D% (Nan-S~ecialry) E
difference in coinsurance between preferred and ~ ,Minimum Guarantee: ;Minimum Guarantee; ,Minimum Guarantee:

non-preferred branded drugs 2~~t4 $84.951 Brand Claim $87.24 J Brand C3aim $86.541 Brand Glaim ~~

•Rebates may not include Prescription Claims that ~ 245 $93.66! Brand Claim $96.351 Brand Claim $9~.~71 Brand Claim

require the Members to pay mare than 50°/a of the total 20 6 $87.80 !Brand Claim !$89.461 Brand Claim $88.1 1 Brand Claim

annual cosh for all Prescription Claims under the

applicably Benefit Plan

• .Any deviations to the Administrator`s Formulary and Mail 900% Pass-Through '100°lo Pass-Through 100°/a Pass-Through a

Utilization Management that adversely impacts rebates Specialty:
will result in a proportional adjustment to the Minimum Guarantee: Minimum Guarantee: Minimum Guarantee:

corresponding rebate guarantees 2014 $50~.~31 Brand Claim $315.961 Brend Claim $409.761 Brand Claim

• Unrestricted access to 90 days supply scripts 2015 $666,27 !Brand Cfaim $456,041 Brand Claim $558. Q J Brand CIa9m

in retail 2016 $667.31 !Brand Claim~$431.371 Brand Claim '$545.80 !Brand Claim

~~~
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Dedicated ]mpfementatian and Client Management Team
• C~i~nt Manager

Active Retiree Active+ Retiree

• Project Manager ~ ~
. Ciient Service Representative
s Pharmacist
• Business Analyst
Help desks — Tol!-free access for members, physicians,

and pharmacies
DUR and System Edits - Stan~ar~ Concurrent aUR and flexible plan

designs
Communication Materials -Welcome Package and standard 1D cards
Internet direct Access
• Reai time access to claims and eligibility system
. Accounts set up for up to two users
Real-Time Audit — Filters ~fl0% of claims before payment—outliers

sent to audit team

Eligibility Maintenance--Via FTP or encrypted e-mail ~
Website Access -- www.optumnc.cam ~~,,p $1.50 $fl.95 ~,..f
Safety Notifications for Providers a~dlor per Paid Claim ~ per Paid Claim per Paid Gfaim

Members ~e.g,, drug recalls)
Standard Report[ng Package ~ ft~tegrated retail and mail claim data

Online Reporting Taol - Software, training and maintenance casts
for u~ to two users

06120/2073 City of Cincinnati 3 ! 5
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Bundled Clinical Programs
+ Programs include: DIAP, Geria#ric Monitor, Narcotic, a~td
PolyPharmacy

$U.02 PMPM for B~ndfe ~f 4 Programs

Condition Specific Bund(e
$a.05 PMPM per Buntlle of 3 Programs or ~

• Programs Includes: Statin in~fiative, Asthma Program and Migraine ~q pZ PMPM for each Program selected individually
Prophylaxis

Adherence Program
•Increases r~edication adherence rates in a number of chronic and $U.42 PMPM i
high-impact disease states ~

Q#her Standard Programs ~ $O.p2 - $0.05 PMPM per Program selected ~~

Health, Wellness, and disease Education provided through included
www.optumnc.com
Customized Clinical Programs Quo#ed S~parate[y Upon Request. 1

Client claims data required for
custom analysis and presentation.

~ Clinical Friar Authorization 1
.; ~ Qverr~les requiring clir~icai intervention or eva[uafion 

$34 per Authorization ~[

' Physician Reviewed Prior Authorization $225 per Authorization
ClinEcal Appeals Services $55D per Level
Administrative Appea3s Services $~80 per Level

Custom ProgramminglReport Generation 
$~~0 per Hour

• Minimum $500A0

E•Prescribing Included

Non~Standard or Manua[ Eligibility MaintenaRCe $1.50 per Member

Direct Member Reimbursement {bMl~)
• Entered by OptumRx, includes creation and mailing of levers for $4.50 per claim ~ Postage

denied claims, in accordance with state orfederal ~equiremenfs

Implementation AI(owance
. Basetl upon tlacumented actual out of pocket impiemen~a#ion costs lip to $4AQ Credit per Transitioned Member

incurred by Plan

Pre-impEemet~tafion Audit A~lowanc
• Based upon documented actual out of

tip to $30,000 for Audik
cosfs incurred by Plan ~ Up to $3,000 for Trauel

Q6120/2013 City of Cincinnati 4 ~ ~
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• OptumR~c reserves the right to renegotiate in good faith ra#es, fees, and guarantees if membership, ut~lizatifln, market conditions or
legisfafion varies makerially from the time Phis quote was provided

• AIE rates and fees are contingent upon the selection of ~ptumRx as the exclusive mail provider, and a similar benefit design as
applicable to the hisforica! data provided for the purpose of this cost proposal tha# includes an exclusive Speciaf~y arrangement All rates
and fees are subject to change ath~rwise

• The rates, fees or guarantees provided to City of Cincinnati for this cost proposal were based on a set of assumptions used
by OptumR~c ("Administrator") from the data and other pertinent information provided by City of Cincinnati to Administrator. In
the event that tf~e datalintormafion is deficient or inaccurate, resulting in a material change to the relative economics of Administrator ar pity
of Cincinnati, same of the rafes, fees or guarantees may no longer apply.lf such an event were fo occur, Administrator will
make every a~fempt to negotiate with City of C~nainnafi fry good fain to arrive at a solution that is mutualEy acceptably to both
pa~ies involved

• Any red~ctian in rebates earned by Optuml~t as a result of changes to formulary, days supply, andlor benefit design not initiated or
appraveB by OpfumRx may result in adjustments to rebate payments ar guarantees effecfive concurrently with such occurrences

• Rebate guaranties and generic AWP discounts may be adjusted proportional #o the impact of unexpected releases of
generic products to market, orthe withdrawallrecali of existing branded products

• Maif discounts and dispensing fees exclude specialty and cer#ainnon-specialty injectable products. Rates for these products dispersed
from OptumRx's mail pharmacies are listed in fhe specialty exhibit
. Mail Service rates are based an an average days supply ~f 84 or greater for all claims with the exception of all special~r and certain r`~
specialty injectable drugs as listed in the specialty exhibit provided L-~
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rates and terms quoted in Phis-price summary and attached Specialty Pharmacy Pricing Schedule are
:y and completeness of fhe information provided by Client, including the minimum number of Nfembers, and the
entering into a definitive agreement for the provision of pharmacy benefit management semces by the
entation Date.

'date: 6/20/2013

(Client: City of Cinc~nnafi

Members: 20,135

Elmpiementation Date: 1/112014

_ _.... --_.., ._ ...,._,. ,. .. ,.. :... _ -... ;.... , ,
_ _ ,. _ -~. ~,_ - _

3:.~p, =
.:::::- --

:Drug Pricing
OptumRx dispenses all drug labs[ names on the pricing See attached Specially Pharmacy
schedule provided. A comprehensive list of NDCs can Pricing Schedule '
be provided upon request. '

`Specialty Drugs may include:
• Ancillary supplies

., •Needles Included at no extra charge
•Syringes
SE~arp containers ~

--
:Value Added Services

Monthly Member contact by patient care coordinators
. •Access to pharmacist around the clock

DistributEan of medications fo placa of choice within fihe U.S. jncluded at no extra charge
ar~d its territories
Refill reminder program.

_ •Patient assistance programs

~linica! Management Program
• Programs incline Multiple Sclerosis, Inflammatory Conditions,
Transplant, Opal Oncology, HNIAids, Hepatitis C, Hemophilia

•Member customized care plans Included at no extra charge
• Confinuity ~f care with minima[ clinician changes for Members
personal one•on-one Member phone assessmentlreassessment
cvnsultafion ,

06120/2013 City of Cincinnaati 112
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Price Summary
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,~".,~,

"4~ ~'~~~ ~~ Q

. ~. ._.~ .. .. ..., r..,..... .. .~~.: ..~v.:.J:~ -4.. .. , _.._ .,:r.,: .. _ 
. . .. ..:. :• '" _: . _ .

_..... .. a..;?.. ~,... ~ .. .... ~....

..~, ., 
- -_

Ufiilization Management
•Prior authorization or case review

~ -Review requests for Specialty Drugs to meet Client's utili~~tion
management program (including step Therapy} and request
additional information if needed $55 per case

l -Accept Specialty Dreg authorization by phone or fax
-Verify Member eligibility
-Mail ~eniai letters to Members and providers as required by
applicable Laws and Regula#ions '

`' •Physician review of sttbmitked documentation, it needed, as
required by applicable Laws and Regulations ~3~Q per physician reviewed case

• Dose optimization/waste avoidance ;Included at no ~~ra charge .,
Compliance Management
•Refill reminder process with ti~ree calls to Members starting five

'includeddays before refil at na e ra charge

• Notify providers for non-compliance management '

Fulfillment Process
Shipping to location of choice within the U.S. and i#s territories

•Monitoring and tracking shipping process Included at no extra charge

• Postage

Standard Reporks
• Prior au~horizat~~n /return on investment savings
analysis

' •Member adherence by percenE compliance Included at no ex~ra.charge

•Annual report
• Quarterly utilization repots

Online Reporting Tool
*Software and Training for up to three users Included at no extra charge

Client-requested custom system or reposing configurations $15fl per hour

~~
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~''.-,

~ .~~ z~
R~~ ~

Confidential and Proprietary
n

`The following administrative fees and rates are exclusive to City of Cincinnati. Rates and fees are effective upon the implemen#ation n~
services; this offer expires in 90 days.

b

1~ p O

Subsidy Services
• Interim Reporting
• DownJaad Covered Retiree fist for eligible members from RpS*

j ~ Crea#e cost summary reports based an drug utilization of members listed in Covered
Retiree List as peg RDS submission requiremen#s and guidelines

•Storage and archival of backup data per f~DS guidelines for audit purposes
i ♦ Reconcitiafionl

,~ • Creafe final cost summary data for the reconciliation plan year
` • Provide back up claims and rebate data, if requested by cliant
3 •Support B/D drug methodology, as per RDS guidelines

~ Provide calcufa#ions forACA (Actual Cast Adjustments using rebates ~
• Storage and archfva! of backup data per RDS guitleiines for audit purposes ~fl•60 der Paid Claim in addition to

• Coordination of individual retiree cost: :Administrative Fee

If our services are used, the client has to prav)d~ us with claim data and rebate
information from the previous vendor. A separate one time charge of $5,U60
is associated with it.

+Audit ~ ~~

~~ •Provide backup data -claims, rebates, and drug lists
Provide documentation to support methodology (Part B vs. Part D} used
for calculating final cost data

~ +Additional services required will be negotiable
e Transmission

•Upload cast reparEs to RDS**

Account SeEup for groups with fewer than 500 RDS Members $5,000 {

Credi~abte Coverage DeterminaEion $540 to $1,500
Additional Subsidy Relafied Services ~5flQ per hour- as negotiated
Actuarial Certificat9or 8~ Attestation ~ $~,5q0 to $3,500

s

'~ Client must designate OptuinRx as a designee
** Client mist designaia OpfumRx as a designee oncost reporter

',•~

06/2QI2013 City of Cincinnati 119
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EXHIBIT D

6USINESS ASSQCIATE ADDENDUM

This Business Associate Addendum {"Addendum"} is effective as of ,~anuary 1, 2 14, and is
incorporated into and made part of the Prescription Drug BenefitAdministra~ion Agreement {"Agreement') by
and be~+veen OptamRx, tnc. ("Business Associate") and City of CiRCinnati ("Covered Entity") (each a
"Party" and coilectiveEy the "Parties°},

The Parties hereby agree ~s follows:

1. D~~INITiON3

1.1 Unless otherwise specified in this Addendum, all capitalized terms used in this Addendum
not otherwise defined have tine meanings ~stab[ished for purposes of the Health Insurance Po~ility
and Accountability Act of 1996 and ids implementing regulations as amended and supplemented by
Hii'ECH, as each is amended from time to time. {collectively, "HIPAA") Capitalized terms used in
this Addendum that are net otherwise defined in this Addendum and that are defined in the
Agreement shall have the respective meanings assigned to diem in the Agreement.

1.2 "Affiliate", for purposes of this Addendum, means any entity that is a subsidiary of
UnitedF[ealth Group.

1.3 "Br~achA means the acquisition, access, use or disclosure of PH[ in a manner not
permitted by the ('rivacy Rule that Compromises the security ar privacy of the PHI as defined, and
subject to the exclusions set forth, in 45 C.F.R. § 164,40 ,

1.4 `Breach RuEe" means the federal breach regulations, as arr3ended from time to fim~,
issued pursuant to HIPS and codified at 45 C.F.R. Part 164 (Suf~part D).

'i.5 "Compliance Date" means the later of September 23, 2013 or the effective date of the
Agreement.

9.6 "Electronic Protected Health Information" {"ePHI") means PH] that is #ransmitted ar
maintained in electronic Media.

1,7 "HiT~Ck~" means Subtitle D ofthe Health Information Technology for Economic and Clinical
Health Act provisions pf the American Recovery and Reinvestment Act of 2009, 42 U.S.C. §§ ~792'i-
17954, and all asspcia#ed existing and f~.rture irr~pl~menting regulations, when and as each is
effective.

1.8 "PF~t" means Prote~~ed Health Information, as defined in 45 C.~,R. § 1G0.'[03, and is 19mited
to the Protected Health Information received ftom, or received, maintained, created or transmitted an
behalf of, Covered Entity by Business Associate in pertormance of the Services.

1.9 "Privacy Rule" mean$ the federal privacy regulations, as amended from time to time, issued
pursuant to HlPAA and codified at 45 C.F.R. Parts 160 and 164 (Subparts A & E).

~ .9 °Security Ruie" means the fede~~l security regulations, as amended from time to time,
issued pursuant to H1PAA and codified at 45 C.F.R. ParEs 160 and 164 {Subparks A & C).

't.1D "Services° means, to the extent and only to the extent they involve tk~e receipt, creation,
maintenance, transmission, use or disclosure of PHI, the services provided by Business Associate to
Covered Entity under the Agreement, including those set forth in this Addendum in Sections ~.3

;' ~ through ~4.7, as amended by wriftcn agceerrient of the Parties from time to time.
~~`
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2. RESPONS1BtlITI~S Off' $U8[NESS ASSOCIATE

With regard to its use and/or disclosure of PHi, 8usjness Associate agrees to: O

2.'f not use and/or further disclose pHl except as necessary to provide the Services, as
permitted or required by this Addendum, and in compliance with each appficabie requirement of 45
C.F.R. § 164.504(e) or as otherwise Required by Law; provided that, to the extent Business
Associate is fa carry out Covered Entity's obligations under the Privacy Rule, Business Associate will
comply with the requirements of the Privacy Rule fi.~at apply to Covered entity in the perFarmance of
those obligations,

2.2 implement and use appropriate administrative, physical and #echnical safeguards and, as
of the Compliance Date comply with applicable Security Rule requirements with respect to ePH{,
to present use or disclosure of PHI other than as provided for by this Addendum.

2.3 without unreasonable delay, report t~ Covered Entity {i} any use or disclosure of PHI not
provided for by this Addendum of which it becomes aware in accordance with 45 C.F.R. §
164.504{e){2}(iil(C); andlvr (ii) any Security Ir~cidenf of wt~~ch Business Associate becomes aware
in accordance witi~ 45 C.F.R. § 16A~.3'i4(a){2)(ij(C).

2.4 witi~ resAect to any use or disclosure of Unsecured PHI not perrr~itted by the Privacy
Rule that is caused solely by Business Associate's failure to comply with one or more of its
obligations under this Addendum, Covered Entity hereby delegates to Business Associate the
respQnsibili#y for determining when any such incident is a Breach and for providing all legally
required natif~catior~s to IndividuaEs, HHS andlar the media, an bei~alf of Covered Entity,
Business Associate shall prQVide these notifications in accordance with the notification
requirements set forth in the Breach Rule, and shall pay for the reasonable and actual costs
associated with ti~ose notifications. In the event of a Sreach, without unreasonable delay, and in
any event no later than si~y (fi0) calendar days offer Discovery, Business Associate shill provide
Cov~:red Entity with written notification in accordance with 45 C.F.R. § 1f4.410 that includes a
description of the Breach, a list of Individuals (unless Covered Entity is a plan sponsor ineligible
tC receive PHI) and, in the event the delegafion set forth above has been triggered, a copy of the
template notification letter to be sent tv individuals.

2.5 in accordance with 45 C.F.R. § 164.502(e)(Z)(ii) and 4S C.F.R. § 164.308(b)(2}, ensure
that any subcontractors of Business Associata that create, rece~e, maintain or transmit PHI an
behalf of Business Associate agree, in writing, to the same restrictions and conditions on the use
and/or disclosure of PMEI that apply to susiness Associate with respect to that PHI, including
eornplying with the applicable Security Rule requirements with respect to ei'i11,

2,8 make available its internal practices, books, and records relating Ea the case and
disclosure of FHI to the Secretary for purposes flf de#ermining Covered Entity's compliance wig
the Privacy Rule.

2.7 docum~nf, and within thirty (30} days afEer receiving a written request frpm Covered
entity, m~Ece available to Covered entity, information necessary for Covered En#ity to make an
accou~iting of disclosures of PHI about an Individual, in accordance with 45 C.F.R. § 154.528.

2.8 provide access, within twenty days (20) days after receiv€ng a writ#sn request from
Covered Entity to PHI in a Designated Record Set about an Individual, to Covered Entity,
sufficient to allow Covered Entity to comply with the requiremen#s of 45 C.F.I . § 164.524.

2.9 to the event that the PHI in Business Associate's possession constitutes a Designated
Record Set, make available, within thirty (30) days after a written req~sest by Covered Entity, PHI

~'J
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fior amendment and incorporate any amendments to the PHI as reques4ed by Covered Entity, all
in accordance with 4S C.F.R. § 164.526.

3. RESPONSIBILITIES OF COVERED ENTITY

In addition to any other obligations set Earth in the Agreement, including in th€s Addendum, Covered
~ntEty:

3.'I shall identify the records it furnishes to Business Associate i# considers to be I'Hl for
purposes of this Addendum.

3.2 shall provide to Business Associate only the minimum PHl.necessary to accomplish ~e
Services.

3.3 in t~1e event that the Covered Entity honors a reques# to restrict the use or disclQSUre of
PHI pursuant to 45 C.Q.R. § 164.522(a) or makes revisions to its notice of privacy practices a€
Covered Entity in accordance with 45 C.F.R. § 964.52fl that increase the limitations on uses or
disclosures of PH! or agrees to a request by an Individual for confidential communications under
4~ C.F.R. § 164.522(b), Covered Entity agrees not to provide Business Associate any PHE that is
subject to any of those restrictions or limitations to the extent any may limit Business Assaciafe's
ability to use and/or disclose PH1 as permitted or required under this Addendum unless Covered
Entity notifies Business Associate of the restriction or limitation and Business Associate agrees to
honor the restriction or limitafion. In addition, ifi ~fiose limi#ations or revisions materially increase
Business Associate's cost of providing services under the Agreement, including this Addendum,
Covered Entity shall reimburse Business Associate for such increase in cfls~,

'3.4 shall be responsible for using administrative, physics! and technical safeguards at al!
times to maintain and ensure the confidenfiality, privacy and security of PHI transmitted to
Business Associate pursuant to the Agreement, including this Addendum, in accordance with the
s#andards and requirements of H[PAA, before and during the transmission of such PHI to
Business Associate.

3.5 shall obtain any consent or author~zatian that may be required by applicable federal or
state laws and regulations prior to furnishing Business Associate the PHE for use and disclosure
in accordance with this Addendum.

3.S represents that is his ensured, and has received cerEification from Plan Sponsor, that
Plan Sponsor has taken the appropriate steps in accordance with 45 C.F.R. § 164.504(fl and 45
C.F.R. F 1~4.39~4{b) to enable Business Associafie on behalf of Covered Entity to disclose PHI tt~
Plan Sponsor, including but not limited to amending Sts plan documents fo incorporate, and
agreeing to, the requirements set forth in 46 C.F.R. § 164.504(f~{2} and 45 C.F.R. § '164.394{~).
Cavared Enf[ty shall ensure that only employees authorized under 45 C.F.R, §1S4.5D4(fi} shall
have .access to the PHl disclosed by Business Associate to Plan Sponsor.

4. PERMITTED USES AND DISCLOSURES 4F PNI

Unless otherwise lim9ted en this Addendum, in addition to any ether uses andlor discEosures
permi~fed or required by ti~is Addendum, Business Associa#e may:

~t.1 make any and all uses and disclosures of PHI necessary to provide the Services to
Covered EnEity.

4.2 use and disclose PHI for proper management and administration of Business Associate.
In addition, to carry out the legal respons[~iiities of Business Associate, provided that the

,-~\ disclosures are Required by Law or any third party to which Business Associa#e d[scloses PHI for

.J
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those purposes provides written assurances in advance that: (i} the information will be held
confidentially and used or further disclosed only far the purpose fot which it was discEosed to the
third party or as Rer{uired by Law; and (ii) the third party promptly will nafify Business Associate
at any instances of which it becomes aware in which fhe canfdentiality of the information has
been breached.

4.3 De-identify any antE all PHI receives! or created by Business Associate under this
Addendum, which De-identified information s3~all not be subject to this Addendum and may be
used and disclosed on BUSiness Associate's own behalf, all En accarciance with the De-
identification requirements of the Primacy Rule;

4.~4 provide data Aggregation services relating to the NeaJth Care Operations of the Covered
entity in accordance with the Privacy Rule.

4.5 identify Research prgjects conducted by business Associate, its Affiliates or third parties
for whicf~ PHI may be relevant; obtain on behalf of Covered Entity documentation of individual
authorizations ar an Ir~stitutior~al Review Board or privacy board waiver that meets the
requirements of 45 ~,F.R. § 164,612(;){1) (each an "Authorization" or"Waiver") related to such
projects; provide C4Vered Entity with copies of such Authorizations or Waivers, subject to
confdentiality obiigatians ("Required boc~mentation"); and disclose PHI far such Research
provided that Business Associate does not receive Covered Entity's disa~pravai in writing within
ten (10) days of Covered ~ntify's receipt of Required Document~tian.

4.6 make PHI available for reviews preparatory to Research and obtain and maintain written
representations in accord with ~5 C.F.R. § 164.512{i)(1)(ii) that the requested PHI is sought solely
as necessary to prepare a Research protocol or for similar purposes preparatory to Research,
that the PHI is necessary far the Research, and that no PHI will b~ removed in the course of the
review.

4.7 use the PWl to create a Limited Data Set ("LL7S°) in compliance with 45 C.F.R. §

_.

4.8 use and disclose the LDS referenced in Section 4.7 saleEy for Research or Public Health
purposes; provided that, Business Associate steal! {i) not use or further disclose the inforrr~ation
other than as permit#ed by tf~is Section 4.8 or as otherwise Required by Law; (ii) use appropriate
safeguards to prevent use or disclosure of the intormatio~ other than as provided for by this
Section 4.8; (iu) repor# to Covered Entity any use or disclosure of the information not provided for
fey this Section 4.8 of which Business Associate becorries aware; (iv} ensure that any agents to
whom Business Associate provides the LDS agree to the same restrictions and conditions that
apply to Business Associate with respect to such information; and (v} not identify the information
or contact the Individuals.

4.9 use and disclose PH[ for Covered Entity's health care operations purposes in accordance
with the Privacy Rule, including {a) conducing qualify assessment and improvement acfivities
with respect to tf~e Benefit Plan services provided by Coverer{ ~ntify through Business Associate;
{b) conducting evaluations of benefit Plan performance; (c) busir~ess planning and development;
(d) conducting, on behalf of Cq~ered Entity, population-based activities relating to im~ro~ing the
health of Members of Covered Entity's Benefit Plan and reducing their healthcare costs; (e)
contacting Members of Covered Entity's Benefit Plan, on behalf of Covered Entity, with health
education information and informatEOn abort prescription df11~5, treatment alternatives, and
related functions; end {~ Communicating with Members of Covered Entity's Benefit Pfan, on
behalf of Covered Entity, #o describe health-related products or services {or payment for such.
products or services} provided by or included in Covered Entity's Benefit Plan t[~rough Business
Associate's services, including communicatipns about pharmacies participating in the Plan's
network, replacement of or enhancement to the Pfan, and health-related products ar services {`~
available only to Members that add value to, but are not part of the Benefit Plan. Covered Entity
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and Business Associate agree that these communications witi~ Members constitute health care
operations conducted on behalf of fhe Covered Enfity.

5. TERMINATION AND COOPERATION

5.1 Termination, !f either Party knows of a pattern of activf#y or practice of tine other Party
that constitutes a mateRai breach or violation of this Addendum thin tt~e non-breaching Party
shall provide written notice of tE~e breach or violation to tie other Party that speeiftes the nafiure of
the breach or violaFaon. The breaching Party must cure the breach or end the violation on or
before thirEy (30) days after receipt of the written notice, In the absence ofi a cure reasonably
satisfactory to the nan-breaching Party within the specified timeframe, or in the event t~tE breach
is reasonably incapable of care, then the non-breaching Parley may terminate the Agreeme€~t,
andlar fh~s Addendum.

5.2 Effect of Termination or F~c iration. Within sixty (60) clays after the expiration ar
termination for any reason of the Agreement andlor th[s Addendum, Business Assoc[ate shall
return or destroy all PHI, if feasible to do so, including all ~H! in possession of Business
Associate's subcontractors. En the event that B~slness Associate de#ermines that return or
destruction 4f the PHI is not feasible, Business Associate shall notify Covered Entity in wri#ing
and may retain fhe PhIE subject to this Section 5.2. Under any circumstances, Business Associate
shall extend any and ~U protec#ions, limitations and restric#ions contained in this Addend~rn to
Business Assaciafe's use and/or disclosure of any PHI retaine8 after the expiration yr termination
of fhe Agreement andlor this Addendum, and shall limit any ~rther uses and/or disclosures solely
to the purposes that make return or destruction of the PHl infeasible.

5.3 Coopers#ion. Each Party shall cooperate in good faith in all respects with the other Parley
in connection with any request by a federal or state governmental authority #or additions[
inf4rmafion and documents or any governmental investigation, complaint, action or other inquiry.

~.~ 6. MISCELLANEOUS

~.1 Construction of Terms. The terms of this Addendum to the extent they are unclear shat!
be construed to allow for compliance by Covered Entity and Business Associate with HI~AA.

6.2 Survival. Sections 5.2, ~.3, 6.~, 6.2, and 6.3 shall survive the expiration ~r terminafion for
any reason of the Agreement andlor of this Addendum.

~.3 ~No l'hird Party Beneficiaries. Nothing i~ this Addendum shalt confer upon any person
otE~er Chart the ParEies and their respective successors or assigns, any rights, remedies,
obligations, or liabilities wh~tsflever,

6.4 Independent Contractor. Business Associate and Covered Entity are at~d shall remain
independent contractors #hrougFrout the term. Noticing in this AdcEendum ar otherwise in the
Agreerraertt shall be construed to constitufie Business Associate and Covered entity as partners,
joint venturers, agents or anything other than 9rtdependent contractors.

6.~ Notices. AEI notices given in connection with this Addendum shall be made in accordance
with tine applicable provisions of the Agreement, to addition, Covered Entity hereby ciireets
Business Associate to send a copy of any notice or other comrrcunication given by Business
Assac[ate in connection with this Addenclurn to the following aQdress (and/or, at Business
Assac~~te's discretion, provide verbal notice to the following telephone number} and/or ~c~ such
other addresses) for telephone number{s)) as Covered Entity may in the future designate in
writing by proper notice. If such ~ddress(es) (or te[ephon~ numbers}) belongs to a third party,
Covered entity hereby acknowledges and 'agrees tf~at Business Associate may rely on tt~e

,~ direction in tF~is section as being permissible under HIPAA and HtTECH, and any other then-
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efFective laws or regulations relating to the use and/or disclosure of PHI, by virtue flf a valid
business associate relationship having been established between Covered Entity and such third
party.

ADDRESS: City of Cincinnati
805 Central Avenue
Cincinnati, OH 45202

PHONE NvMBER: 5'E3-3~2-2551

[REMAINDER pF PAGE INTENTIONALLY L~~`f B~P,NK SIGNATURE PAGE FOLLOWS]

i~
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IN WITNESS WHEREOF, each of Coveted E~ti~+ and Business Associate has executed in its
name and on its behalf this Addendum effective as of the date first written above.

COVERED ENTITY
City of Cincinnati

~~

Name: ~~a~1~. (~ ~--. ~} ~~'-~

Title: ,1-~,s ~ G~"`~—

Date: ~ ~—~ ~l .~ o j'

,~- f I 1

`~1r l ~'~ f !!_1,
~.- .~.~-

APPROVES AS TO FORM

L
Assistant City Solici r

~~~
page ~9

BUSINESS ASSt1CIA~E
~ptumFbc, lnc.

f ~ ~

,, war 1. ~ ~`►

_. Z! ~

1 . - ~ i, ii
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EXFfISIT E o
PERFOf~MANCE GUARANTEES
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T

``~J

Service and Performance Guarantees

Op~umRx~`M is pleased to place an aggregate total. of X140,400 a~ risk annually for City of
Cincinnati, of which $56,000 wi~I be applied to all implementation activities and $84,000 will be
applied to ongoing service standaxds in Contzaet Year 1. In subsequent contract years, 140% of
all performance guarantee penaJ.ties will be applied to ongozng services da~cds.

Penalties will be assessed annually based upon aggregate annual average results. Penalty
amounts per sta~d~xds will be mutually agreed upon. Guarantees are to be monitored
interna.]Iy and reported quarterly.
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Mail 1'~arnaacy 95% of clean
Clean ~irnaround prescxiption

orders will be
shipped within
axe average of
2.0 business
days

~.~

~~

Measured in ~4,8ao ~s>oo~ ~s,00a
whole business
days from the
date a
prescription
order is received
by
Administrator
(either via mail,
pbvx~e, fax, or
Internet) to ~Ehe
date tha
presex%pta.an
order is shipped.

Calculated by
taking the total
number of whole
days to ship
tlivided the total
number of
prescx~ption
orders.

.(Metric is
Client-~ eci£ic
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Mail. Pharmacy 14(}°r6 of 1V,~easurec~ in $4,$QO $8,00 $8,~{l0
Intervention pxescription whole busi~aess
Prescription orders days from the
Turnaround requaxing date a

intervention prescription
{Problem) will order is received
be shipped by
within an Administrator

average of 5.0 (~r~her via wait,
business days. phone, fax, or

Intexnet) to the
date the
prescription
order is shopped.

Calculated by
taking the total
number of whole
days to ship
divided the total
number of
prescription
orders. 1~

Contact with
prescriber or
CUStQIY10~ T30~

achieved as a
result of
unrespansivenes
sar an
~in~ter~ention
prescription
oxder will be
excluded from
calculation.

(Metric is
Cliant-S ecific
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Mail. Pharmacy 99.99% of mail Dispensing $4,500 $8,000 $8,000
Dispensing Pharmacy anc~ Accuracy Rate
Accuracy $P~CZ~tY means (i) the

pharmacp number of all
prescriptions mail oxder
dispensed prescriptions
accurately ~.spensed in a

with no ex~roxs, co~.tract quarter
less the numbex
~f those
prescriptions
dispensed in
such contract
quarter which
are reported and
veri$ed as
having been
dispensed with
the incorrect
drug, stxengtih,
form, patient

.~ name,
t~_~ directions,

packing non-
COIIfO1Zria.11C8~ OP

address causing
medication to be
delivered
incorrectly
divided by (ii}
the number of
all n~.ail order
prescriptions
dispensed in
such contract
quarter. ,

{,Metric is total
book of business
driven)

'4 "~:w."n''J~.~~::v''•. 
~ty~,r 

~r~rr.c~ti?>~"`~'.'e~.- ~~«'~Yi~'~tiSti~Tt~e~aila~id~.a~.l~.ClaYriis~~racessxn' ~~ccur-ac.
~Ci+ 

~

~.

i~
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Claims Paid >99.9°~0 Percent of all $4,800 $$,000 $8,000
without Error claims audited

anal found to be
without erxor of
any foxm,
divided by aIl
claims audited.

Based on
Ad~uistrator's
infernal quality
review.

(Medic is total
book of huszness
driven)

Fi'
».:1d1is~:1j'q./:a~~AT'^'~y~i_.:,A~"Z''ip. _~'..~/y.5'-

'ry~MiJ ~I.V~4~'~-'~~~f¢'gyW~V~
5 wlu`+4ar

" 
_._: ' _ _?~:

Y~ i.~

30 seconds or The amount of

.1

~i rt

$S,OOfl

'~'"'4Pr ~'~~
} it

~§~~Y~"

$10,000

~E' `+Tw" ~~
~~°L' ~J!'i~...

~~~~

Average 5~eed $10,000
of Answex, less time that elapses

between the time
a call is xeceived
i~.to a member
sezvice queue to
the dime the
phone its answered
by a Customer
Service
Repxesentative.

Includes calls
routed to IVR.

{Metric is C~ient-
Specific)
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~~

Percent of Calls c3%
~

Pexcen~age of calls $6,OOq $l0,000 $lO,Qi~O
Abandoned abandoned by the

caller before call is
answered by a
Customer Service
Representative.

Calculated as tae
number of calls
that are not
answexed, clivided
by the number of
calls received.

Includes calls
routed to YVR. and
calls abandoned
within the first ].5
seconds.

(Metric is Client-
Specific)

First Call 95% of calls Calculated as the $4,$~0 $8,000 $8,OOa
Resolution resolved during total cads to

zz~.:'ttial call. Administrator
mia~us total
number a€
unresolved calls,
divided by the
total number o~
calls received.

Excludes calls
routed t~ NR.

~1Vletric is total
book of business
dxiven)
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..,

Written Inquiry g7% of written Member inquixies $4,800 $8,fl00 $5,000
Response Time ~q~~s received via

received via e- designated e-mail
meal will be box.

responded to by Response time fox
e-mail within 5 all written
business days. inquiries will be

based ou the
All written numbex o£

inquiries will ba calendar days
xesponded to subtracting the
within an dale received by

average of 1~ Administrator
business days. from the date the

response was seat.

(I.Vletric is Clien~-
SpeciS.c)

Member "Overall. Member Member $4,800 $8,000 $8,000
Satisfaction Satisfaction" satisfaction
Suxvey survey results o~ results will be

"Satisfied" and measwced by
"Very Satisfied" the responses to

for 9D% a£ Administrator's
respondents. Voice of the

Customer
sati s£aetion
survey.

~11+Ietric is fatal
book of business
driven)

~Accouari"';~IVY_axiage~~e~~- ~ ~ ~.;~~~.~

$$,OOQSatisfaction "Overall Client Satisfaction $4,$00 $S,000
with Account Sa~sfaction" survey results will be
Management results measured by

of "Satisfieri" and the response to
"Very Satisfied" will Admisiist~atar's
be 7 or better on a annual
10 point scale satisfaction.

survey.

Client must
par~icipa~e in the (Metric is

survey to qualify far Client-Specific)
this guarantee.

J
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~~

Plan Administrator will (Metric ins $4,80 $$,000 $8,Oflb
Management provide attendance Client-Specific)
Meetings by plan

representatives
txained an Client's
plan benefits at
100% of meetings

scheduled by Client,
for I00% of the

meeting's duration,
including all
Wellness and

Benefit Fairs, and
CIlE'Ilt-Sp011SOTEtI

open enrollment
meetings.

Electronic Eligibility Electronic Assumes $4,800 $8,040 $8,~OQ
Load -"standard Eligibi.~ity complete and

maintenance accurate
files submitted formation xs

~~ received.
Administrator
will be loaded

This applies to
within an

average of ~4
m~~enance

hours.
loads only, not
initial eligxbilit~ .
setup. .

Assumes use of
an electronic
interchange and
Adzuinistrator's
S~~a~a ~.~
format.

(Metric is Client-
Specific)
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Standard Financial 4~ days after 1V,[easured as tie $4,$00 $5,000 $S,44D
and Clinical the end of the time from the
Reporting quartEr, last day of the

end of a
reporting cycle
to the day
standard repox~s
are sent.

Ad hoc/custom
repaxtiu~.g
requests are
excluded from
this standaxd.

(Metric is Gl~ent-
Specific}

~ngoi_n.g 'Ian Design Within. 7 Measured ~bq $4,SOf} $5,000 $$,000
Set up New Benefits business days. Administrator's
or Updates ability to

implement anti
hest new or
revised plan
design changes
a.ftex xeceipt of
signed
documentation
of new plate
design_ Any
change
considered xush
ox non-standard
will be
determined
based upon a
z~tutually agree
upon timeframe
and excluded
from this
guarantee.

(1Vletric is Client-
Specific)
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Annual Baz~efit Plan Maintaiva a
~.evieW documented

quality con~xol.
and pre-

implex~aentation
document an,d
provide it to
Claent for
re~criew and
approval at
Ieast 15 days

prior to
implementation
of any benefit
or pxogram
change

1`~

iJ

Administrator $4,800 $8, 00 $8,0 0
will conduct an
annual benefit
plan review by
mid-1~Tovember
to coincide with
Client's pran
implementation
of benefit plan
modifications. ~£
such reviews
identify any
systems set in
errax by
Admixiistra~Eox,m.x~
then
Administrator
will reconcile
such errors on a
dollar for dollar
basis, and shall
pay Client's
penaltp amoun~E
at risk

(1VZetxic is Client-
Speci.~'ic}

Papa 7~
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Impl.enaenta~ion Administratax {Metric is $S,000 N/A N/A
Manager will assign an. Client-Specific}

implem,entativ
n manager
suitable to
Client that

will be
mutually

agreed upon
between
Client and

Administrator

Tmplementatzon Tasks No later than (lyjetric is $8,000 N1A NJA
120 days priox Client-Specific}
to t~Ze effective
date, basks
with
deliverable
dates,
necessary to
effectively

~~

install the
program by
the effective
date, will be
clearly defined
by the
Administrator
and pxesen~ed
to Client.

S~
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Benefit Set Up ~3pon receipt
o£ fine]. sign-
offfrom Client

of plan
parameters,

Administrator
will load, fully

test, and
release the
plan benefit

coding
information

for production
within 6
weeks a£

Cli~n~'s final
sign aff

~J

Plan parameters $8,000 NCA N/A
shall include,
b~.t mot be
limited to
member cost
share (e.g.
integrated
deductible,
copayments,
zna.xzmums,
etc.}, flan
limitations (e.g.
days supply,
refills allowed,
refill-too-soon,
etc.), and
compensable
medications {e.g.
covered drugs,
exclusions, etc.}

Assumuig Client
follours a 120
day
~nplemen~ation
timeline for
complex
requ7rements
and provided
Admi.nistr~tor
has the
opportunity to
review and
mutually agree
upon the
request.

(Metric is
Client-Specific)
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ID Card Producta,on & Accurate ID Assumzn.g $8,000 N/A N!A
Mai]ang carr~s will be receipt of clean

maaled at az~d accurate
last 10 days eligibility files
prior to the from Client 3p

effective dale. busu~.ess days
prior to t~.e
effective dale.

(N~etric is
Client-Specific)

k'ze-Implementation Administrator Provided the $$,000 NIA N1A
Audit will fully audit is

suppoz~ conducted at
auditor least 6 weeks

requests for after Clie~xt's
pre- final sign•off.

implementatio
x~ audit and ~~tric is
will sohedule Client-Speeific)
Qn-site portion
of audit at

Ieast 15 days
prior to the

effective dale.

t~
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1

Contracting A written
xedline

response a~
the contract
will be sent

back to Client
within 10

business days
after recezpt of
a redline from

Client.

Administrator
will have 10
business days
to provide a

written
respo~sit~e
recce to

each xedline
received from

~~ Client frvzu
the time

Administrator ',
receives all

the necessary ~,
information
from Client ox
Aon Hewitt in

order $o
complete the

written
responsive

redline to the
time

Administrator
transmits the
responsive
redline to

Client or Aon
Hewitt.

The Contracting $5,000 ILIA NIA
guarantee w.iu
take effect on
the contract
effective date.

Administxator
shall not be
deemed to have
failed to meet
this requixement
to the extent
and proportion
that such failuxe
ins due to
circumstances
caused by
Client, Aon
Hewitt ar other
third party
and/or is
otherwise not
wztbxn
Administrator's
reasonabJ.e
control.

(Metric is
Client-Specific)
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EXHIBIT FIVE

CAVANAUGH

MACDONALD

ANALYSIS OF

PROJECTED COST

PROVISIONS
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F

Projected Cost Impact of Items Included in the

Settlement Agreement

The City of Cincinnati and various plaintiff groups representing certain active and retired

members of the Cincinnati Retirement System (CRS) have agreed on a list of items that would

affect the provision of retiree health care and pension benefits. These items are listed below

along with the effect of each item on the actuarial accrued liabilities of the Retiree Health Care

and Pension Trusts. The impact on the funding ratios are also shown and reflect projected

results as of the 12/31/2013 valuation.

Present Value of Future Benefits (PVFB): Value on a given date of the future payments

expected to be paid to current retirees and current active members who are expected to become

eligible for future retiree health care or pension benefits discounted to reflect the expected

effects of the time value of money and probabilities of payment.

Actuarial Accrued Liability (AAL): The portion of the present value of future benefits that is

expected to be paid in the future for current retirees, and a portion for current active members

that is attributable to past service. The AAL does not include liabilities for~rojected future

accruals.

Actuarial Value of Assets (AVA): The actuarial value of assets recognizes a portion of the

difference between the market value of assets and the expected market value of assets, based on

the assumed valuation rate of return. The amount recognized each year is 20% of the difference

between market value and expected market value. Under this method, all investment gains and

losses associated with a given year are recognized after five years. In addition, the actuarial

value of assets cannot be less than 80% or more than 120% of the market value of assets.

Funding Ratio: The funding ratio is simply the AVA divided by either the AAL or the PVFB. The

difference between the AAL and PVFB is the portion of liabilities allocated to the future service of

active members funded via future normal cost contributions.

Case: 1:11-cv-00445-MRB Doc #: 100-1 Filed: 10/05/15 Page: 241 of 268  PAGEID #: 1747



Retiree Health Care
($ in millions)

Increase/(Decrease) in AAL
Actives Retirees Total

EGWP
($19.5} ($58.3) ($77.8)

MERP
($3.5) ($2.9) ($6.4)

IVew Eligibility
($15.2) $0 ($15.2)

Medical Plan/New
Retirees

($11.2) $0 ($11.2)

Total* $45.9) $61.2) $107.1
* Value of Plan changes are not additive of individual plan changes.
**Assumes no change to any underlying assumptions from the 12/31/2013 valuation, including, but not
limited to, discount rate, retiree health care benefit utilization, and pension benefit eligibility.

Retiree Health Care
Funding Ratio as of

12 31 13

PVFB AVA

Baseline as of 12 31 13 100.1% 109.1%

EGWP 114.5% 124.8%

MERP 101.3% 110.2%

New Eli ibility 103.8% 111.8%

Medical Plan IVew Retirees 102.3% 111.1%

Combined Chan es w No Asset Transfer* 122.8% 131.9%

Combined Chan es w/Asset Transfer Out of $215 Million 7/2016 90.0% 96.6%
* Value of Plan changes are not additive of individual plan changes.
**Assumes no change to any underlying assumptions from the 12/31/2Q13 valuation, including, but not

limited to, discount rate, retiree health care benefit utilization, and pension benefit eligibility.

If all actuarial assumptions were realized, the projection results estimate a PVFB funding ratio of

86% in 2043 with an asset reduction of $215 million in mid-2016 and if the plan was closed to

new hires effective 1/1/2016. The future funding projections for Retiree Health Care will be

highly sensitive to deviations from the actuarial assumptions such as medical inflation trends

and investment returns. This sensitivity can be addressed through the development of a Retiree

Health Care Funding &Benefits Policy.
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Pension
$ in millions)

Increase Decrease in AAL

Actives Retirees Total

Chan e to 3%Sim le COLA $25.2 $55.6 $30.4

3 Year COLA Suspension with one-
time payment for Retiree Class in
2018 of 3% ca ed at $1,000

($20.0) ($100.3) ($120.3)

Retirement Eli ibili Chan es $43.9 $0 $43.9

Increased Benefit Multi Tier $5.3 $0 $5.3

Total* $48.1 $135.9 $87.8

* Value of Plan changes are not additive of individual plan changes.

Pension
AAL

Funding Ratio
as of 12 31 13

Baseline as of 12/31/13 63.2%

Chan e to 3% Sim le COLA 64.1%

3 Year COLA Suspension with one-time payment for Retiree

Class in 2018 of 3% ca ed at $1,000
66.8%

Retirement Eli ibili Chan es 62.0%

Increased Benefit Multi lier 63.1%

Combined Changes Before Asset Transfer* 65.8%

Combined Changes With Asset Transfer of $215 Million

7/1/2016 and Lump Sum ERIP Payment of $39.1 Million** 77.5%

* Value of Plan changes are not additive of individual plan changes.
** Though the figures show the impact of the asset transfers (ERIP payment & $215 million) as of the

12/31/2013 valuation, the true impact would be reflected on the 2015 and 2016 valuation results.
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On a forward looking basis, and assuming all of the assumptions occur as expected, the Pension
funding ratio is projected to reach 100% by 2043. This is due to the following three reasons:

1. As of the 12/31/2013 valuation, there are investment gains for actuarial smoothing still
to be recognized.

2. The lower cost benefit structure of newer members will allow a greater portion of the

fixed employer contribution rate to be applied towards paying down the unfunded

actuarial liability in future years
3. The fixed employer contribution rate of 16.25% is higher than the projected annual

required contribution in later years.

It is important to recognize that these figures and projections are based on many actuarial

assumptions. They are likely to vary in future years to the extent that CRS actual experience

varies from the expected actuarial assumptions.

The figures above were developed by the actuarial firm, Cavanaugh Macdonald. The firm is

retained by the Cincinnati Board of Trustees.
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EXHIBIT SIX

PROPOSED

PRELIMINARY
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

NICK SUNYAK, et al.,

vs.

CITY OF CINCINNATI, et al,

(City of Cincinnati Pension Litigation)

Case Nos.: 1:11-CV-445 and
1:12-cv-329

Judge Michael R. Barrett

[PROPOSED]
ORDER GRANTING PRELIMINARY
APPROVAL OF CLASS ACTION
SETTLEMENT

WHEREAS, Current Employees Plaintiffs Nick Sunyak, Jeffery Harmon, Jill Allgeyer,

Kim Kappel, Waleia Jackson, Finley Jones and Richard Ganulin, and Retiree Plaintiffs Thomas

A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and Ann DeGroot

(collectively the "Named Plaintiffs"), individually and on behalf of two proposed Classes, and

Defendants the City of Cincinnati, the Mayor of Cincinnati, the City Manager, the Vice-Mayor,

the City Council Members, the Cincinnati Retirement System ("CRS"), and the appointed Board

of Trustees of the CRS ("Board") have entered into a Collaborative Settlement Agreement (the

"Agreement") intended to resolve certain litigation, including litigation pending in this Court;

and

WHEREAS, the Settlement Agreement, together with supporting materials, sets forth the

terms and conditions for the proposed settlement;

WHEREAS, the Court has before it the Parties' Motion for Preliminary Approval of

Settlement and Memorandum in Support of Motion for Preliminary Approval of Settlement,

together with the Agreement and related materials; and
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WHEREAS, the Court is satisfied that the terms and conditions set forth in the

Agreement and exhibits attached thereto were the result of good faith, arm's length settlement

negotiations between competent and experienced counsel for both Named Plaintiffs and

Defendants.

IT IS HEREBY ORDERED this day of , 2015, as follows:

1. The terms of the Agreement including all exhibits are hereby conditionally

approved, subject to further consideration thereof at the Fairness Hearing provided for below.

2. The Agreement is adopted by the Court and made part of this Order as if set out in

full herein.

3. The Agreement and the terms .contained therein are hereby preliminarily approved

as fair, reasonable, adequate, and in the best interests of the Current Employees Class and the

Retirees Class.

4. The Court approves the proposed Notice Program set forth in Section 38 of the

Agreement. The Notice Program is reasonably calculated to apprise Class Members of their

right to object, constitutes due, adequate, and sufficient notice to all persons entitled to receive

notice, is the best notice practicable under the circumstances, and meets all applicable

requirements of the Federal Rules of Civil Procedure, the Class Action Fairness Act, the United

States Constitution (including the Due Process Clause), the Rules of the Court, and any other

applicable law. Subject to amendment if the need arises, the Notice Program shall be initiated

within thirty (30) days of this Prelitrlinary Approval Order and executed as set forth in the

Settlement Agreement.

5. Pursuant to Federal Rule of Civil Procedure 23(a), (b)(1) and (b)(2), and for

purposes of settlement only, the Court makes the following preliminary findings of fact and
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conclusions of law:

a. The Current Employees Class and the Retirees Class (as defined,

respectively, in the Agreement) are sufficiently definite and identifiable;

b. The Current Employees Class and the Retirees Class are so numerous that

joinder of all Members is impracticable;

c. There are questions of law and/or fact common within the Current

Employees Class including but not limited to: (1) whether the Current Employees Class

was fully vested in their CRS benefits on July 1, 2011; (2) whether Defendants

improperly revoked and/ or impaired the Current Employees Class' vested CRS benefits

when it enforced Ordinance No. 84-2011; (3) whether Defendants impaired contractual

rights of the Current Employees Class when they enforced Ordinance No. 84-2011; (4)

whether Defendants are estopped from enforcing Ordinance No. 84-2011 so as to prevent

the revocation andJor impairment of the contractual rights of the Current Employees

Class; and (5) whether Defendants' enforcement of Ordinance No. 84-2011 operated as

an unconstitutional taking of the vested property interest of the Current Employees Class.

d. There are questions of law and/or fact common within the Retirees Class

including but not limited to: (1) whether Defendants' offer of retirement benefits to the

Retirees Class created a fundamental property right, giving each of them a vested right in

those retirement benefits which cannot be reduced, impaired, revoked, or eliminated; (2)

whether Defendants' actions as explained in the Retirees Class Complaint constitute an

unlawful taking of the Retirees Class Members' property rights in violation of the United

States Constitution and/or the Ohio Constitution; (3) whether the Defendants have a

contractual obligation to provide the Retirees Class with certain retirement benefits,

3
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which cannot now or afterwards be reduced, impaired, revoked, or eliminated; (4)

whether the unilateral reduction, impairment, revocation, and/or elimination of the

Retirees Class Members' retirement benefits constitutes a breach of the Defendants'

fiduciary duty; and (5) whether the Defendants are estopped from reducing, impairing,

revoking, or eliminating the retirement benefits owed to the Retirees Class;

e. The Current Employees Plaintiffs' claims are typical of the claims of the

Members of the Current Employees Class as all subgroups were represented and no

conflict exists between or among the subgroups, and the Retiree Plaintiffs' claims are

typical of the claims of the Members of the Retirees Class;

f. Current Employees Plaintiffs and the Current Employees Class Counsel

have and will fairly and adequately represent and protect the interests of the Current

Employees Class, and the Retiree Plaintiffs and the Retirees Class Counsel have and will

fairly and adequately represent and protect the interests of the Retirees Class;

g. Current Employees Plaintiffs' interests do not conflict with the interests of

the Current Employees Class in the maintenance of this action and this Settlement, and

the Retiree Plaintiffs' interests do not conflict with the interests of the Retirees Class in

the maintenance of this action and this Settlement;

h. The questions of law and/or fact common to the Current Employees Class

and those common to the Retirees Class predominate over the questions affecting only

individual members of those Classes;

j. Certification of the Current Employees Class and the Retirees Class is

appropriate because prosecuting separate actions by individual Members of these Classes

would create a risk of inconsistent and varying adjudications with respect to individual

4
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Members of the Classes that would establish incompatible standards of conduct for the

Defendants;

k. Certification of the Current Employees Class and the Retirees Class is

appropriate because adjudications with respect to individual Members of the Classes, as a

practical matter, would be diapositive of the interests of the other Members not parties

thereto and would substantially impair or impede their ability to protect their interests;

and

1. Certification of the Current Employees Class and the Retirees Class is

appropriate because the Defendants have acted or refused to act on grounds that apply

generally to the Classes, so that final injunctive relief or corresponding declaratory relief

as agreed to by the Parties is appropriate respecting the Classes as a whole.

6. Pursuant to Fed. R. Civ. P. 23 and for purposes of Settlement, the Court appoints

the Named Plaintiffs as Class Representatives and conditionally certifies the following Classes:

Current Employees Class: All individuals (and/or their Dependents or Surviving
Beneficiaries) who participated in the Cincinnati Retirement System with at least
five years of creditable service and who were actively employed or otherwise
qualified for benefits on July 1, 2011, and who are Members of "Group C,"
"Group D," "Group E," or "Group F" as these terms are defined by Cincinnati
Municipal Code § 203-1-M1(b), (c), (d), and (e).'

Retirees Class: All individuals (and/or their Dependents or Surviving
Beneficiaries) formerly employed by the City of Cincinnati, the University of
Cincinnati, the University Hospital f/k/a General Hospital and Hamilton County,
who retired on or before July 1, 2011 and have received retirement benefits from
the City of Cincinnati and their Dependents and/or their Surviving Beneficiaries
who are entitled to those benefits.

7. Pursuant to Fed. R. Civ. P. 23(g) the Court appoints Marc D. Mezibov, Robert D.

Klausner, Jeffrey S. Goldenberg, and Christian A. Jenkins as Class Counsel for the Current

' The Current Employees Class also includes City of Cincinnati employees who had at least five years of creditable
service prior to July 1, 2011 and who retired after July 1, 2011, as well as veterans who purchase service credit

sufficient to satisfy the five years of service requirement prior to July 1, 2011.

5
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Employees Class and Robert A. Pitcairn, Jr., James F. McCarthy, III, Peter O'Shea, and the law

firm of Katz, Teller, Brant & Hild as Class Counsel for the Retirees Class. Class Counsel shall

submit their applications for attorney fees and expenses no later than twenty-one (21) days prior

to the date for Class Members to submit objections.

8. The City is authorized to retain Class Action Administration, Inc. as the

Settlement Administrator to perform all functions and duties assigned to the Settlement

Administrator in the Agreement, the cost of which shall be reimbursed by Defendant City of

Cincinnati.

9. The Court directs the parties and Class Action Administration, Inc. to implement

the Notice Program and to disseminate and/or publish the Notice referenced in Section 38 of the

Agreement in accordance with this Order and the Agreement.

10. Any Class Member who wishes to object to the fairness, reasonableness, or

adequacy of the Agreement, or to the request for attorneys' fees and expense reimbursement,

must file with the Clerk of the Court and serve on designated Counsel, within 60 days of the

Notice Date, a written statement of the objection as well as the specific reason(s), if any, for the

objection, including any legal support the Class Member wishes to bring to the Court's attention

and any evidence the Class Member wishes to introduce in support of the objection. Class

Members may so object either on their own or through an attorney hired at their own expense.

Any attorney hired by a Class Member at that Class Member's expense for the purpose of

objecting to the fairness, reasonableness, or adequacy of the Agreement, to any terms of the

proposed Settlement, or to proposed attorneys' fees and expenses shall file with the Court and

deliver to designated Counsel a Notice of Appearance no later than 60 days from the Notice

Date.

D
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Additionally, Class Members and/or their attorneys intending to make an appearance at

the Fairness Hearing must by no later than 14 days prior to the Fairness Hearing:

a. File a notice of intention to appear, with the Clerk of the Court, that

contains the Class Member's and/or their attorney's name, address, and telephone

number, as well as a description of all evidence the Class Member and/or Class

Member's attorney will seek to introduce at the Fairness Hearing, including all

documents to be introduced and witnesses to be called; and

b. Serve a copy of such notice of intention to appear on counsel for the

Parties as described in the Notice.

Any Class Member who files and serves a written objection in accordance with the

procedure set forth above and in the Section 39 of the Settlement Agreement may appear at the

Fairness Hearing to object to any aspect of the fairness, reasonableness, or adequacy of the

Settlement. Class Members andlor their attorneys who do not timely comply with the procedures

set forth above shall not be heard at the Fairness Hearing and waive any objection to the

Settlement Agreement.

11. The Fairness Hearing shall take place on , 2015 at in

Courtroom , 100 East Fifth Street, Cincinnati, Ohio 45202. At the Fairness Hearing the

Parties will request that the Court, among other things, (a) approve the Agreement as final, fair,

reasonable, adequate, and binding on all Class Members; (b) direct the Parties and their Counsel

to implement and consummate the Agreement according to its terms and to direct the Parties to

comply with the Consent Decree for the full term of its 30-year duration; (c) certify the Current

Employees Class and Retirees Class pursuant to Federal Rules of Civil Procedure 23(b)(1) and

(b)(2); (d) finally approve the Current Employees Plaintiffs and Retirees Plaintiffs as

7
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representatives of their respective Class; (e) finally approve and appoint Current Employees

Class Counsel and Retirees Class Counsel to represent their respective Class; (~ determine and

approve the payment of reasonable attorneys' fees and expense reimbursements for Class

Counsel; (g) order the Settlement Administrator to process all payments due to Class Members

under the Agreement; and (h) order that the claims at issue in this litigation are fully and finally

resolved as of the date of Finality, as defined in the Agreement, and that .Current Employees

Plaintiffs, the Current Employees Class, the Retirees Plaintiffs, and the Retirees Class are forever

barred and enjoined from filing, commencing, prosecuting, intervening in, participating in (as

Class Members or otherwise), or receiving any benefits or other relief from, any other lawsuit,

arbitration, or administrative, regulatory, or other proceeding or order in any jurisdiction based

on the claims at issue in this litigation, except as set forth in the Re-Opener provisions in the

Agreement and Consent Decree.

IT IS SO ORDERED.

Dated:

55791172

KTBH:4822-9768-6819, v. 2

g

The Honorable Michael Barrett
United States District Judge
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EXHIBIT SEVEN

PROPOSED ORDER

GRANTING

FINAL APPROVAL
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

NICK SUNYAK, et al., Case Nos.: 1:11-cv-445 and
1:12-cv-329

vs.
Judge Michael R. Barrett

CITY OF CINCINNATI, et al,
[PROPOSED]

(City of Cincinnati Pension Litigation) ORDER GRANTING
FINAL APPROVAL OF CLASS
ACTION SETTLEMENT

WHEREAS, this Court granted Preliminary Approval of the Class Action Settlement

("Settlement") of these Actions on 2015 (Doc. #~

WHEREAS, the Current Employees Plaintiffs (Nick Sunyak, Jeffery Harmon, Jill

Allgeyer, Kim Kappel, Waleia Jackson, Richard Ganulin, and Finley Jones), the Retiree

Plaintiffs (Thomas A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and

Ann DeGroot), the American Federation of State and Municipal Employees Ohio Council No. 8

("AFSCME"), and the Defendants (The City of Cincinnati, Mayor John Cranley, City Manager

Harry Black, Vice-Mayor David Mann, Cincinnati City Council Members, the Cincinnati

Retirement System, and the Board of Trustees of the Cincinnati Retirement System,

(collectively, the "Parties") have filed a motion seeking final approval of this Settlement

("Motion") (Doc. #~;

WHEREAS, the Parties appeared with their attorneys of record at a Fairness Hearing on

2015 after all members of the Classes were given an opportunity to be heard in

accordance with the Court's Preliminary Approval Order, and the Court has given due

consideration to the Parties' Collaborative Settlement Agreement, including all attached exhibits

and related materials, the Parties' Motion for Final Approval, including the attached
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Memorandum and all other papers filed in support, all objections to the Settlement, the complete

record in this litigation, the information and arguments presented at the , 2015

Fairness Hearing, and all other materials relevant to this matter including the Declaration of the

Settlement Administrator on Implementation and Adequacy of Settlement Notice Program as

well as the Declaration of (insert name of actuarial expert) concerning the impact

and benefits of this Settlement on the Cincinnati Retirement System ("CRS") and the members

of the Classes;

WHEREAS, the Court recognizes that the Parties have litigated complex questions about

the management of the CRS —and the respective rights of plan participants —for nearly five

years, including issues related to benefits levels, eligibility requirements, healthcare packages,

and funding mechanisms, and that while some of these lawsuits have been subject to conclusive

appellate rulings, many pertinent legal and factual questions remain; and

WHEREAS, the Court .is satisfied that the terms and conditions set forth in the

Collaborative Settlement Agreement and related Consent Decree were the result of good faith,

arm's length settlement negotiations between competent and experienced counsel for the Current

Employees Plaintiffs, the Current Employees Class, the Retiree Plaintiffs, the Retirees Class, and

Defendants;

NOW, THEREFORE, IT IS ORDERED THAT:

1. This Order approves, adopts, and incorporates by reference in their entirety the

Collaborative Settlement Agreement and the Consent Decree which are attached hereto as

Exhibits 1 and 2 respectively. The Collaborative Settlement Agreement and the Consent Decree

are made part of this Order as if set out in full herein and shall be fully enforceable by this Court.

Accordingly, the Parties are ordered to implement and comply with all the terms of the

►1
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Collaborative Settlement Agreement and the Consent Decree.

2. For purposes of this litigation, the Court has subject matter and personal

jurisdiction over the Parties, including all Class Members, and has the power and authority to

approve the Collaborative Settlement Agreement and Consent Decree, including all Exhibits

thereto.

3. Pursuant to Federal Rules of Civil Procedure 23(a), 23(b)(1), and 23(b)(2), the

Court confirms its previous certification, and for purposes of effectuating the Settlement, grants

final approval to the following two Classes:

Current Employees Class: All individuals (and/or their Dependents or Surviving
Beneficiaries) who participated in the Cincinnati Retirement System with at least
five years of creditable service and who were actively employed or otherwise
qualified for benefits on July 1, 2011, and who are Members of "Group C,"
"Group D," "Group E," or "Group F" as these terms are defined by Cincinnati
Municipal Code § 203-1-M1(b), (c), (d), and (e).1

Retirees Class: All individuals (and/or their Dependents or Surviving
Beneficiaries) formerly employed by the City of Cincinnati, the University of
Cincinnati, the University Hospital f/k/a General Hospital and Hamilton County,
who retired on or before July 1, 2011 and have received retirement benefits from
the City of Cincinnati and their Dependents and/or their Surviving Beneficiaries
who are entitled to those benefits.

4. Pursuant to Federal Rule of Civil Procedure 23(a), (b)(1), and (b)(2), and for

purposes of settlement only, the Court makes the following findings of fact and conclusions of

law:

a. The Current Employees Class and the Retirees Class are sufficiently

definite and identifiable;

b. The Current Employees Class and the Retirees Class are so numerous that

joinder of all members is impracticable;

1 The Current Employees Class also includes City of Cincinnati employees who had at least five years of creditable
service prior to July 1, 2011 and who retired after July 1, 2011, as well as veterans who purchase service credit

sufficient to satisfy the five years of service requirement prior to July 1, 2011.

3
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c. There are questions of law and/or fact common within the Current

Employees Class including but not limited to: (1) whether the members of the Current

Employees Class were fully vested in their CRS benefits on July 1, 2011; (2) whether

Defendants improperly revoked and/ or impaired Current Employees Class Members'

vested CRS benefits when they enforced Ordinance No. 84-2011; (3) whether

Defendants impaired contractual rights of the Current Employees Class when they

enforced Ordinance No. 84-2011; (4) whether Defendants are estopped from enforcing

Ordinance No. 84-2011 so as to revoke andlor impair the employment agreement with

Current Employees Class Members; and (5) whether Defendants' enforcement of

Ordinance No. 84-2011 operated as an unconstitutional taking of the vested property

interest of Current Employees Class Members;

d. There are questions of law and/or fact common within the Retirees Class

including but not limited to: (1) whether Defendants' offer of retirement benefits to the

Retirees Class Members created a fundamental property right, giving each of them a

vested right in those retirement benefits which cannot be reduced, impaired, revoked, or

eliminated; (2) whether Defendants' actions as explained in the Retirees Class Complaint

constitute an unlawful taking of the Retirees Class Members' property rights in violation

of the United States Constitution and/or the Ohio Constitution; (3) whether the

Defendants have a contractual obligation to provide the Retirees Class Members with

certain retirement benefits, which cannot now or afterwards be reduced, impaired,

revoked, or eliminated; (4) whether the unilateral reduction, impairment, revocation,

and/or elimination of the Retirees Class Members' retirement. benefits constitutes a

breach of the Defendants' fiduciary duty; and (5) whether the Defendants are estopped

4
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from reducing, impairing, revoking, or eliminating the retirement benefits owed to the

Retirees Class;

e. The Current Employees Plaintiffs' claims are typical of the claims of the

Members of the Current Employees Class as all subgroups were represented and no

conflict exists between or among the subgroups, and the Retirees Plaintiffs' claims are

typical of the claims of the Members of the Retirees Class;

£ Current Employees Plaintiffs and the Current Employees Class Counsel

have and will fairly and adequately represent and protect the interests of the Current

Employees Class, and the Retiree Plaintiffs and the Retirees Class Counsel have and will

fairly and adequately represent and protect the interests of the Retirees Class;

g. Current Employees Plaintiffs' interests do not conflict with the interests of

the Current Employees Class in the maintenance of this action and this Settlement, and

the Retiree Plaintiffs' interests do not conflict with the interests of the Retirees Class in

the maintenance of this action and this Settlement;

h. Certification of the Current Employees Class and the Retirees Class is

appropriate because prosecuting separate actions by individual members of these Classes

would create a risk of inconsistent and varying adjudications with respect to individual

members of the Classes that would establish incompatible standards of conduct for the

Defendants;

i. Certification of the Current Employees Class and the Retirees Class is

appropriate because adjudications with respect to individual members of the Classes, as a

practical matter, would be dispositive of the interests of the other Members not parties

thereto and would substantially impair or impede their ability to protect their interests;
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and

j. Certification of the Current Employees Class and the Retirees Class is

appropriate because the Defendants have acted or refused to act on grounds that apply

generally to the Classes, so that final injunctive relief or corresponding declaratory relief

as agreed to by the Parties is appropriate respecting the Classes as a whole.

5. The Collaborative Settlement Agreement, the Consent Decree, and the terms

contained therein are hereby finally approved as fair, reasonable, adequate, in the best interests

of the Current Employees Class and the Retirees Class, and in compliance with all applicable

requirements of the Federal Rules of Civil Procedure, the Class Action Fairness Act, the United

States Constitution (including the Due Process Clause), the Rules of the Court, and any other

applicable law.

6. Pursuant to Rule 23(g), the following are hereby finally designated and approved

as Current Employees Class Counsel: (1) Christian A. Jenkins, Esq., Minnillo &Jenkins, Co.

LPA, 2712 Observatory Avenue, Cincinnati, Ohio 45208; (2) Marc D. Mezibov, Esq., Law

Office of Marc Mezibov, 401. E. Court Street, Suite 600, Cincinnati, OH 45202; (3) Jeffrey S.

Goldenberg, Esq., Goldenberg Schneider, LPA, One West Fourth Street, 18th Floor, Cincinnati,

Ohio 45202; and (4) Robert D. Klausner, Esq., Klausner, Kaufman, Jensen &Levinson, 10059

Northwest lst Court, Plantation, FL 33324. The Court's designation and approval of Current

Employees Class Counsel is based upon: (1) the work they have done to identify and investigate

the claims in this litigation; (2) their experience handling class actions and other complex

litigation, including employee benefits litigation; (3) their knowledge of the applicable law and

their familiarity with the complexities of this type of pension benefits litigation; and (4) the

resources they committed and are willing- to continue to commit to this litigation and the

D
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implementation of the Consent Decree going forward.

7. Robert A. Pitcairn, Esq., James F. McCarthy, III, Esq., and Peter O'Shea, Esq. of

the law firm of Katz Teller Brant & Hild, 255 East Fifth Street, Suite 2400, Cincinnati, Ohio,

45202 are hereby finally designated and approved as Retirees Class Counsel pursuant to Rule

23(g). The Court's designation and approval of Retirees Class Counsel is based upon: (1) the

work performed to identify and investigate the claims in this litigation; (2) their experience

handling class actions and other complex litigation, including employe benefits litigation; (3)

their knowledge of the applicable law and their familiarity with the complexities of this type of

pension benefits litigation; and (4) the resources they committed and are willing to continue to

commit to this litigation and the implementation of the Consent Decree going forward.

8. Nick Sunyak, Jeffery Harmon, Jill Allgeyer, Kim Kappel, Waleia Jackson,

Richard Ganulin, and Finley Jones are designated and granted final approval as the Current

Employees Class Representatives. Jill Allgeyer is designated and granted final approval as the

Sub-Class C representative. Kim Kappel, Waleia Jackson, and Richard Ganulin are designated

and granted final approval as the Sub-Class D representatives. Finley Jones is designated and

granted final approval as the Sub-Class E representative. Jeffrey Harmon and Nick Sunyak are

designated and granted final approval as the Sub-Class F representatives.

9. Thomas A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and

Ann DeGroot are finally designated and approved as the Retirees Class Representatives.

10. The Parties have provided direct mail notice to the Classes in a manner consistent

with the Order Granting Motion for Preliminary Approval of Class Action Settlement. The

Notice Plan, as implemented, satisfied the requirements of due process and was the best notice

practicable under the circumstances. The Notice Plan was reasonably calculated, under the

7
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circumstances, to apprise Class Members of the terms of the proposed Settlement, their right to

object or exclude themselves from the proposed Settlement, and their right to appear at the

Fairness Hearing. Further, the notice was reasonable and constituted due, adequate, and

sufficient notice to all persons entitled to receive notice. Also, Defendants, through Class Action

Administration, Inc., notified the appropriate federal official (the Attorney General of the United

States) and the appropriate State of Ohio officials (the Auditor of the State of Ohio and the

Attorney General of the State of Ohio) pursuant to the Class Action Fairness Act of 2005

("CAFA"), 28 U.S.C. § 1715. Accordingly, the Defendants' notification complies fully with its

obligations under CAFA, and the notice met all applicable requirements under the Federal Rules

of Civil Procedure, the United States Constitution (including the Due Process Clause), the Rules

of the Court, and any other applicable rule or law.

1l. Class Action Administration, Inc. ("Settlement Administrator") was retained to

disseminate 'the. Notice Plan in accordance with the terms of the Collaborative Settlement

Agreement and the Court's Order Granting Motion for Preliminary Approval of Class Action

Settlement. It is apparent from the Declaration of that the Notice Plan was

properly implemented and was effective.

12. The Court has determined that notice and full opportunity has been given to the

Classes to object to the terms of the Settlement. The Court also has determined that notice and

full opportunity has been given to the Classes to object to Current Employees Class Counsel's

and Retirees Class Counsel's request for attorneys' fees and expenses. The Court has considered

all of the objections to the Settlement that were submitted by members of the Classes as well as

Class Counsel and Defendants' responses to those .objections, and has determined as follows:

a. the Current Employees Plaintiffs, the Retiree Plaintiffs, the Current
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Employees Class, and the Retirees Class face significant risks if this litigation were to

proceed, including the real possibility of losing this litigation;

b. the possibility of a greater ultimate recovery is highly speculative and any

such recovery would only occur after considerable delay, if at all;

c. the terms of the Collaborative Settlement Agreement and Consent Decree

provide substantial and meaningful benefits to the Classes;

d. the Collaborative Settlement Agreement ,and Consent Decree are the

product of vigorous, highly-contested litigation that included meaningful investigation

into the facts and the law underlying the claims at issue;

e. the Settlement occurred after the litigation was substantially developed,

including the exchange of voluminous actuarial data and other information during the

mediation process and due diligence following the execution of the Memorandum of

Understanding on December 31, 2014;

f. the Settlement negotiations were extensive, arms-length, and under the

direction of the Court through a collaborative and agreed-to process that occurred

without any collusion;

g. the reaction by the Classes has been overwhelmingly in favor of the

Settlement; and

h. experienced Class Counsel support the Settlement.

13. Accordingly, having considered the foregoing, the costs and risks and delays of

continued litigation versus the benefits provided by the Settlement, and based on this Court's

knowledge of the Actions, the Court finds and concludes that the Settlement is in the best

interests of the Classes and is fair, reasonable, and adequate to all members of the Classes.
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14. This Settlement, including the terms of the Collaborative Settlement Agreement

and Consent Decree, is accordingly granted final approval and is confirmed as fair, reasonable,

adequate, and binding upon all members of the Classes.

15. The Parties are hereby directed to proceed with and complete the implementation

of the Settlement. Therefore, the Court hereby orders and directs the Parties and their counsel to

proceed with and complete the implementation and consummation of this Collaborative

Settlement Agreement and Consent Decree according to its terms and provisions.

16. The Court enters judgment in accordance with the Collaborative Settlement

Agreement and further declares the Collaborative Settlement Agreement binding on all the

Parties.

17. Except as provided in the Collaborative Settlement Agreement and Consent

Decree, all Parties are barred, estopped, and enjoined from asserting claims or interests arising

under or out of, in connection with, or in any way relating to the claims set forth in the Litigation

as defined in the Collaborative Settlement Agreement ("Barred Claims").

18. AFSCME warrants and acknowledges that it will dismiss with prejudice State ex

rel. Council 8 AFSCME, et al. v. City of Cincinnati, et al., Case No. A 1 104791, within 10 days

of Finality as defined in the Collaborative Settlement Agreement pursuant, and to the terms of

the separate settlement agreement entered into between AFSCME and the Defendants.

19. All Parties are bound by this Order Granting Final Approval, the Collaborative

Settlement Agreement, and the Consent Decree. The Court declares that the Collaborative

Settlement Agreement and related Consent Decree are incorporated into this Order Granting

Final Approval, each of which shall be binding on all Parties. Further, the Collaborative

Settlement Agreement, the Consent Decree, and this Order shall be preclusive for the 30 years

10
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following the Effective Date, as defined in the Collaborative Settlement Agreement, in all other

pending and future lawsuits or other proceedings relating to the Barred Claims in these Actions.

20. Consistent with the above paragraph, the Court also orders that the Barred Claims

are fully and finally resolved as of the date of Finality, as defined in the Collaborative Settlement

Agreement, and that the City, CRS and related City Defendants are forever discharged and

released from the Barred Claims and that the Current Employees Plaintiffs, the Retiree Plaintiffs,

and the members of the Classes are permanently barred and enjoined from filing, commencing,

prosecuting, intervening in, participating in (as Class Members or otherwise), or receiving any

benefits or other relief from, any other lawsuit, arbitration, or administrative, regulatory, or other

proceeding or order in any jurisdiction based on the Barred Claims, except as set forth in the Re-

Opener provisions in the Collaborative Settlement Agreement and Consent Decree.

21. The Court, having considered the request of Current Employees Class Counsel

for an award of attorneys' fees and reimbursement of expenses, hereby grants the request and

awards Current Employees Class Counsel attorneys' fees in the sum of $ which

amount the Court concludes is fair and reasonable in light of the estimated $

valuation of the benefits to the Current Employees Class resulting from this Settlement. The

Court also approves and grants Current Employees Class Counsels' request for expense

reimbursement in the amount of $ for their reasonable expenses incurred in prosecuting

this action and in implementing this Settlement. The fees shall be paid be paid by

22. The Court, having considered the request of Retirees Class Counsel for an award

of attorneys' fees and reimbursement of expenses, hereby grants the request and awards Retirees

Class Counsel attorney's fees in the sum of $ which amount the Court concludes is

11
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fair and reasonable. The Court also approves and grants Retirees Class Counsels' request for

expense reimbursement in the amount of $ for their reasonable expenses incurred in

prosecuting this action and in implementing this Settlement. The fees shall be paid by

23. Without affecting the finality of this Final Order for purposes of appeal, if any,

the Court retains continuing and exclusive jurisdiction over the Parties for thirty years following

the Effective Date as to all matters relating to the administration, consummation, enforcement,

and interpretation of the Collaborative Settlement Agreement, the Consent Decree, and this

Order Granting Final Approval, and for any other necessary purpose related thereto, including

the entry of any additional orders as may be necessary and appropriate.

IT IS SO ORDERED.

DATED:

5615638.2

KTBH: 4829-0350-1603, v. 2

2015

IZ

The Honorable Michael R. Barrett
United States District Judge
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EXHIBIT EIGHT

CURRENT CRS

"POINT SYSTEM"
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UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF OHIO  

WESTERN DIVISION 

 
SUNYAK, et al.,  

 

v.  

 

CITY OF CINCINNATI, et al.,    

 

(City of Cincinnati Pension Litigation) 

: 

: 

: 

: 

: 

: 

: 

 

Case Nos. 1:11-cv-445 

 1:12-cv-329 

 

Judge Michael R. Barrett 

 

 

[PROPOSED] CONSENT DECREE 

Pursuant to the Court’s authorization and approval as demonstrated by its signature 

below, the City of Cincinnati (“City”), the Cincinnati Retirement System (“CRS”), John Cranley 

(“Mayor”), and City Manager Harry Black (“City Manager”), the Vice Mayor, the Members of 

City Council , and the Board of Trustees of the CRS (collectively, the “Defendants”), and Nick 

Sunyak, Jeffery Harmon, Jill Algeyer, Kim Kappel, Waleia Jackson, Finley Jones, and Richard 

Ganulin, on behalf of themselves and the Current Employees Class they represent, and Thomas 

A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and Ann DeGroot, on 

behalf of themselves and the Retirees Class they represent, and the American Federation of State 

and Municipal Employees Ohio council No. (“AFSCME”), collectively “the Parties,” consistent 

with and in furtherance of implementing the Collaborative Settlement Agreement (“Settlement 

Agreement” or “Settlement”) approved by the Court on __________, 2015 (Doc. No. ________) 

which completely resolves and settles the City of Cincinnati Pension Litigation, do hereby agree, 

stipulate and consent to following:  

1. This Consent Decree adopts and incorporates by reference in its entirety the 

Settlement Agreement, including all defined terms therein.  
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2. This Consent Decree establishes that the Court shall retain exclusive jurisdiction 

to oversee, enforce, interpret, implement, and administer the Settlement Agreement and this 

Consent Decree through the pending consolidated actions, Sunyak v. City of Cincinnati, Case 

No. l:11-cv-445 (S.D. Ohio) and Harmon v. City of Cincinnati, Case No. 1:12-cv-329 (S.D. 

Ohio).   

3. This Consent Decree establishes that each of the Parties expressly and irrevocably 

submits to the jurisdiction of the Court in connection with any proceedings related to the 

oversight, enforcement, interpretation, implementation, or administration of the Settlement 

Agreement or this Consent Decree until Termination.   

4. This Consent Decree establishes that AFSCME shall have standing to enforce the 

terms of the Settlement Agreement and this Consent Decree. 

5. The Parties shall, at all times prior to Termination, work together in good faith to 

effectively and efficiently implement all the terms of the Settlement and this Consent Decree.  

Further, each Party recognizes that they have an obligation to cooperate and use their best efforts 

in this regard and to take all reasonable steps necessary to effectuate the terms of the Settlement. 

These terms include, but are not limited to: 

a. The creation of the CRS Pension Trust Fund and the 115 Trust Fund 

(Collaborative Settlement Agreement, at p. 21) 

b. Transfer funds to the 115 Trust Fund (Id. at p. 22) 

c. CRS COLA Calculation (Id. at p. 22) 

d. Current Employees Class COLA Delay Period (Id. at p.23) 

e. Retirees Class COLA Suspension Period (Id. at 24) 

f. COLA Poverty Exception (Id.) 
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g. Current Employees Class Retirement Eligibility (Id. at p. 25) 

h. Retirement Benefit Multiplier Calculation (Id.) 

i. Final Average Salary Calculation (Id.) 

j. Early Retirement Eligibility (Id. at p. 26) 

k. Annuity Adjustments (Id.) 

l. Employee Contributions (Id. at p. 27) 

m. The Group C Settlement Payments (Id.) 

n. The City’s Annual Contribution to the CRS Pension Trust Fund (Id. at p. 28) 

o. Additional contributions to the CRS Pension Trust Fund (Id.) 

p. Deferred Retirement Option Plan (“DROP”) (Id. at p. 29) 

q. Retirees Class Healthcare Benefits (Id. at p. 30) 

r. Current Employees Class Retirement Healthcare Benefits (Id.) 

s. Current Employees Class Retirement Healthcare Premium Percentages (Id.) 

t. Healthcare Modifications for Retirees (Id. at p. 32) 

u. Healthcare Funding Obligation (Id.) 

v. Retirees Class Death Benefit (Id.) 

w. Assumed Rate of Return (Id.) 

x. Pension Board Reforms (Id. at p. 33) 

y. Disgorgement provision (Id. at p. 35) 

z. Actuarial Confirmation provision (Id.at p. 36) 

aa. Reopeners provision (Id. at p. 37) 

bb. Enforcement Reporting (Id. at p. 50) 

cc. Compliance Reviews (Id. at p. 52) 
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dd. Recordkeeping (Id. at p. 53) 

6. This Consent Decree shall be governed by and interpreted according to Ohio law. 

7. Any action to enforce this Consent Decree (including enforcing any re-opener 

provision) shall be commenced and maintained only in the United States District Court for the 

Southern District of Ohio.  

8. This Consent Decree may be signed in counterparts, each of which shall 

constitute a duplicate original.  Electronic or facsimile transmitted copies of the signatures shall 

constitute a duplicate original. 

9. The provisions of this Consent Decree, and all exhibits and documents relating 

thereto shall be binding upon and inure to the benefit of the respective successors and assigns of 

the Plaintiffs, members of the Classes, Class Counsel, and Defendants. 

10. Additional Current Employees Class Representatives, additional Current Retirees 

Class Representatives, or additional counsel for any of the Parties  may be approved by the Court 

as necessary due to health, availability, or other concerns or issues that may arise prior to 

Termination. 

11. To assist the Court in monitoring the Parties’ implementation of the Settlement 

Agreement, the Parties shall regularly conduct Compliance Reviews to ensure that they have 

implemented and continue to implement all measures required by this Agreement. Each Party 

shall designate counsel to serve as liaisons to the Court for compliance purposes. This counsel 

shall serve as a liaison between the City and the Court, and shall assist with the City’s 

compliance with this Agreement.  The City will provide access to such documents, records and 

other information reasonably needed to ensure compliance with the terms set forth in the 

Settlement Agreement and this Consent Decree. 
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12. Beginning six (6) months after the Effective Date, and every six (6) months 

thereafter until Termination (unless a different time period is ordered by the Court), the Parties 

shall file a joint status report with the Court, including any supporting documentation, 

delineating all steps taken during the reporting period to comply with the terms of the Settlement 

Agreement.  These reports shall track the Parties’ attainment of the requirements and goals 

contained in the Settlement Agreement, identify any areas of alleged non-compliance, instruct 

the Court as to how the Parties intend to remedy any areas of alleged non-compliance and, if 

necessary, request that the Court issue orders on compliance.  If the Court issues any such order 

to ensure compliance with this Agreement and the related Consent Decree, the Party or Parties 

subject to the Order shall have 60 days from receipt of such Order to cure the asserted failure. 

On or before the termination of this 60 day period, the Party or Parties subject to the Order shall 

file an additional report with the Court documenting efforts taken to comply with the Court’s 

Order. 

13. For all periods of time until Termination of the Settlement Agreement, and 

subject to record retention requirements and procedures imposed by federal, state or local law, or 

any relevant collective bargaining agreement, the Parties shall maintain all records documenting 

compliance with the Settlement Agreement and all documents required by or developed pursuant 

to the Settlement Agreement. 

14. No Party shall retaliate in any manner against any other Party, including any 

member of the Classes, for their participation in the this Settlement or for their participation in 

any actions related to the enforcement or reporting or recordkeeping provisions of this 

Settlement and this Consent Decree. 
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15. Any notice, request, instruction, Order, or other document to be given hereunder 

by any Party hereto to any other Party (other than class notification) shall be in writing and 

delivered personally or sent registered or certified mail, postage prepaid, to the Parties as 

follows: 

To: City of Cincinnati 

City Manager Harry Black 

with a copy to City Solicitor Paula Boggs Muething 

City Hall 

801 Plum Street 

Cincinnati, OH 45202 

 

Steven P. Goodin 

John B. Pinney 

Graydon Head & Ritchey LLP 

1900 Fifth Third Center 

511 Walnut Street 

Cincinnati, OH 45202 

 

To: Current Employees Class Counsel 

Christian A. Jenkins 

Minnillo & Jenkins Co., LPA 

2712 Observatory Ave. 

Cincinnati, OH  45202 

 

Marc D. Mezibov 

401 E. Court Street, Suite 600 

Cincinnati, OH  45202 

 

Robert D. Klausner 

Klausner Kaufman Jensen & Levinson 

10059 Northwest 1st Court 

Plantation, FL 33324 

 

Jeffrey S. Goldenberg 

Goldenberg Schneider, LPA 

One West Fourth Street, 18th Floor 

Cincinnati, OH 45202 
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To: Retirees Class Counsel 

Robert A. Pitcairn, Jr. 

James F. McCarthy, III 

Katz Teller Brant & Hild 

255 East Fifth Street, 24th Floor 

Cincinnati, OH 45202-4724 

 

To: AFSCME Council No. 8 

R. Sean Grayson 

6800 N. High Street 

Worthington, Ohio 43085-2512 

 

16. This Consent Decree is a public document and shall be posted on appropriate 

websites maintained by the City and the CRS. 

17. Unless otherwise provided herein, this Consent Decree may only be modified in 

writing and with consent of the Parties, subject to the approval of the Court. 

18. This Consent Decree will terminate 30 years after the Effective Date.    
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The below Parties have read and agree to the terms of this Consent Decree: 

Current Employees Plaintiffs and Putative Class Representatives 

 

____________________  ___________ 

Nick Sunyak    Date 

 

  

____________________  ___________ 

Jeffrey Harmon   Date 

 

 

____________________  ___________ 

Jill Allgeyer    Date 

 

 

____________________  ___________ 

Kim Kappel    Date 

 

 

____________________  ___________ 

Waleia Jackson   Date 

 

 

____________________  ___________ 

Richard Ganulin   Date 

 

 

____________________  ___________ 

Finley Jones    Date 
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The below Parties have read and agree to the terms of this Consent Decree: 

Retirees Plaintiffs and Putative Class Representatives 

 

____________________  ___________ 

Thomas A. Gamel, Sr.,   Date 

 

 

____________________  ___________ 

Donald C. Beets    Date 

 

 

____________________  ___________ 

Paul Smith     Date 

 

 

____________________  ___________ 

Mark K. Jones    Date 

 

 

____________________  ___________ 

Dennis Davis     Date 

 

 

____________________  ___________ 

Ely Ryder      Date 

 

 

____________________  ___________ 

Ann DeGroot      Date 
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The below Parties have read and agree to the terms of this Consent Decree and have been 

duly authorized and empowered to execute the Settlement Agreement and this Consent Decree 

as binding and lawful obligations of the Defendants: 

Defendants 

 

____________________  ___________ 

Honorable John Cranley  Date 

Mayor of City of Cincinnati 

 

 

____________________  ___________ 

Harry Black       Date 

City Manager of Cincinnati, on behalf of City Defendants 

 

 

____________________  ___________ 

 Paula Boggs Muething  Date 

City Solicitor of Cincinnati 
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As indicated below by their signatures, Counsel for the Parties affirm that they have read 

this Consent Decree, have conferred with their respective clients about the same who support 

this Consent Decree, agree to the provisions contained herein and shall be bound hereby: 

 

 

__________________________   _________________ 

Steven P. Goodin      Date 

John B. Pinney   

GRAYDON HEAD & RITCHEY LLP 

1900 Fifth Third Center 

511 Walnut Street 

Cincinnati, OH  45202-3157 

Of Counsel for the City Solicitor  

 

 

__________________________   _________________ 

Marc D. Mezibov     Date 

Susan M. Butler  

401 East Court Street, Suite 600 

Cincinnati, OH 45202 

Counsel for Current Employees Plaintiffs and Putative Current Employees Class 

 

 

__________________________   _________________ 

Christian A. Jenkins     Date 

Minnillo & Jenkins, Co. LPA 

2712 Observatory Ave. 

Cincinnati, OH  45202 

Counsel for Current Employees Plaintiffs and Putative Current Employees Class 

 

 

__________________________   _________________ 

Jeffrey S. Goldenberg     Date 

Goldenberg Schneider, LPA 

One West Fourth Street, 18th Floor 

Cincinnati, OH  45202-2012 

Counsel for Current Employees Plaintiffs and Putative Current Employees Class 
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__________________________   _________________ 

Robert D. Klausner    Date 

Klausner Kaufman Jensen & Levinson 

7080 NW 4
th

 Street 

Plantation, FL 33317 

Counsel for Current Employees Plaintiffs and Putative Current Employees Class 

 

 

__________________________   _________________ 

Robert A. Pitcairn, Jr.     Date 

Katz, Teller, Brant & Hild 

255 East Fifth Street, Suite 2400 

Cincinnati, OH 45202 

Counsel for Retirees Plaintiffs and Putative Retirees Class 

 

 

__________________________   _________________ 

R. Sean Grayson      Date 

6800 North High Street 

Worthington, OH 43085-2512  

General Counsel for Ohio Council 8, AFSCME 
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This Consent Decree governing the resolution of the Cincinnati Pension Litigation is 

authorized and approved this ___ day of ______________, 2015. 

 

 

 

   _____________________________ 

   Judge Michael R. Barrett     
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Notice of Proposed Class Action Settlement 

Concerning the Cincinnati Retirement System 

 

 

IMPORTANT- A FEDERAL COURT AUTHORIZED THIS NOTICE 

YOUR RIGHTS WILL BE AFFECTED WHETHER YOU ACT OR DO NOT ACT 

PLEASE READ THIS NOTICE CAREFULLY 

 

  I. NOTICE OF YOUR RIGHTS 

 

This Notice provides a summary of the proposed class action Settlement of two consolidated 

cases pending before the Honorable Judge Michael R. Barrett in the United States District Court 

for the Southern District of Ohio: (1) Sunyak v. City of Cincinnati, Case No. 1:11-cv-445; and (2) 

Harmon v. City of Cincinnati, Case No. 1:12-cv-329.  You are covered by the proposed 

Settlement because the City of Cincinnati’s records indicate that you are a member of either the 

Current Employees Class or the Retirees Class.  

 

The Current Employees Class includes City of Cincinnati employees who participated in the 

Cincinnati Retirement System (“CRS”) with at least five years of creditable service and who 

were actively employed or otherwise qualified for benefits on July 1, 2011 and who are members 

of Group C, D, E or F as defined by Cincinnati Municipal Code § 203-1-M1 (b), (c), (d), and (e).  

The Current Employees Class also includes City of Cincinnati employees who had at least five 

years of creditable service on July 1, 2011 and who retired on or after that date, as well as 

veterans who purchase service credit sufficient to satisfy the requirement to have five years of 

creditable service as of July 1, 2011.  

 

The  Retirees Class includes retired City of Cincinnati, University of Cincinnati, University 

Hospital f/k/a General Hospital and Hamilton County employees (or the Dependent and/or 

Surviving Beneficiaries of a former employee) who participated in the CRS and: (a)  Currently 

receive retirement or pension benefits, including healthcare benefits; and (b) retired on or before 

July 1, 2011. 

  

This Notice generally describes the proposed Settlement and your rights as a member of either 

the Current Employees Class or the Retirees Class.  Additional information about this proposed 

Settlement can be found at www.CRSPensionSettlement.com. The Court will conduct a Fairness 

Hearing at 10 a.m. on ________, 2015 at the United States District Court for the Southern 

District of Ohio, 100 East 5th Street, Courtroom ---, Cincinnati, Ohio 45202. 

 

  II. BACKGROUND 

 

The Plaintiffs are current employees of the City of Cincinnati (“City”) and retirees participating 

in the CRS who filed federal class action lawsuits claiming that the City and others improperly 

changed vested retirement benefits by adopting and enforcing City Ordinance No. 84-2011 (the 

“Ordinance”) effective July 1, 2011, and/or that the City has threatened to make additional 

improper changes to retirement benefits, including the suspension or reduction of retiree health 
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benefits and the annual Cost of Living Adjustment (“COLA”). The City and the other 

Defendants deny these allegations and believe their actions were proper. Following extensive 

litigation and negotiations, the Plaintiffs, the Current Employees Class, the Retirees Class, the 

City, and the CRS (the “Parties”) have entered into a Settlement Agreement.  This Settlement is a 

compromise of disputed claims and defenses.  The Court has reviewed and preliminarily 

approved the Settlement as fair, reasonable, and adequate and has approved the content and 

mailing of this Notice. 

 

  III. SUMMARY OF THE PROPOSED SETTLEMENT 

The proposed Settlement provides that the CRS will be subject to a 30-year Consent Decree 

enforced by the Federal Court. Once the Settlement becomes effective, no changes to the CRS 

benefit provisions can be made during that 30-year time period without prior approval of the 

Court through a re-opener process.  Under the proposed Settlement, current monthly pension 

benefits received by members of the Retirees Class cannot be reduced from their current levels.  

Specific provisions of the Settlement apply to the Current Employees Class and Groups C, D, E 

and F as defined by the Ordinance, as well as to the Retirees Class.  The complete detailed 

Settlement Agreement and all other documents relating to the proposed Settlement can be 

obtained from the Settlement website at www.CRSPensionSettlement.com or by calling [insert].  

The following is a summary of the basic terms of the proposed Settlement which are scheduled 

to be implemented on January 1, 2016 if the Court grants final approval: 

 

Cost of Living Adjustment: Effective January 1, 2016, the COLA for all current and future 

retirees in the Current Employees Class and the Retirees Class will be a 3.00 percent fixed 

simple COLA.  This means that an annual pension benefit of $10,000 will increase to $10,300 in 

the first year that the COLA applies, $10,600 in the second year, $10,900 in the third year, and 

so on. 

 

COLA Delay or Suspension: Current Employees Class Members and Retirees Class Members 

are both subject to a three-year COLA delay or suspension period, to begin on the date of 

retirement for members of the Current Employees Class or on January 1, 2016 for the Retirees 

Class. Members of the Retirees Class shall receive a one-time payment calculated at three 

percent of their base pension annuity benefit (but in any event, capped at $1,000) at the 

commencement of the third year of their respective COLA suspension period.  This one time 

payment will not be added to the base benefit or affect the amount of future benefits. 

 

Retirement Eligibility: Current Employees Class Members can retire with full benefits upon 

reaching 30 years of service without regard to age, or at age 60 with five years of creditable 

service. 

 

Retirement Benefit Multiplier Calculation: Current Employees Class Members’ retirement 

benefits will be computed with a 2.5 percent multiplier for the greater of 20 years of service or 

the number of years of service prior to July 1, 2011 for members of Group F and the number of 

years prior to January 1, 2014 for members of Group E.  A multiplier of 2.2 percent will apply to 

all other years, including years of service in excess of 30 years.  Final average salary calculation 

will continue as provided in the Ordinance. 
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Early Retirement Options: For Current Employees Class members, the early retirement options 

for individuals age 55 with 25 years of service and age 60 with at least five years of service that 

existed prior to the Ordinance will be reinstated. 

 

Group D, E, and F Pension Annuity Adjustments: Current Employees Class members in 

Groups D, E and F who retired (or will retire) prior to January 1, 2016 will have their pension 

benefits increased on January 1, 2016 to reflect the provisions of this Settlement, and such 

individuals will receive a lump sum payment reflecting any amounts they would have received 

from their date of retirement until January 1, 2016 had the Settlement been in effect when they 

retired. 

 

Current Employees Class Contributions: Pension contributions made by Current Employees 

Class Members shall not exceed nine percent of pensionable wages during the term of the 

Consent Decree. 

 

Group C Settlement Payment: Current Employees Class members in Group C will receive a 

one-time payment between $125 and $625, depending on their date of retirement, as 

compensation for the compounding COLA they would have received, if any, during the period 

prior to January 1, 2016.  In addition, members of Group C will be entitled to the same rights 

with respect to retiree health care as members of the Retirees Class, including continued 

eligibility for retiree health benefits for those who retire with at least 15 years of creditable 

service. 

 

City’s Annual Contribution Rate: The City will contribute 16.25 percent of its payroll to the 

CRS annually during the 30-year duration of the Consent Decree. 

 

Voluntary Deferred Retirement Option Plan: A voluntary Deferred Retirement Option Plan 

(“DROP”) will be implemented for Current Employees Class members which will allow them to 

cease accruing service credit in, and contributing to, the CRS when they obtain 30 years of 

service while continuing their City employment for up to five years.  DROP participants will 

accrue their monthly retirement benefits on a pre-tax basis for up to five years of continued City 

employment, during which time such amounts may experience earnings but not losses.  The 

DROP will be evaluated within five years after the Settlement goes into effect to ensure that it is 

cost neutral to the CRS. 

 

Retirees Class Healthcare: Members of the Retirees Class will continue to receive healthcare 

benefits according to the plan in effect on December 31, 2014, as specifically provided in the 

Settlement.  In addition, the City will implement an Employee Group Waiver Plan (“EGWP”) for 

retirees to maximize reimbursement from federal healthcare programs.  The City will also 

implement a voluntary medical expense reimbursement program (“MERP”) to reimburse CRS 

participants who elect to enroll in benefits packages not funded by the CRS.   

 

Current Employees Class Healthcare: Members of the Current Employees Class who retire in 

the future will be eligible for retiree healthcare benefits at that time under the most favorable 

terms available to current employees of the City if they have 30 years of creditable service at the 

time of their retirement or are at least 60 years old and have at least 20 years of service at the 
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time of their retirement.  The cost of these healthcare benefits will be limited to ten percent of the 

applicable premium for individuals hired before January 9, 1997.  Individuals hired after January 

9, 1997 who qualify for retirement healthcare benefits will pay no more than the percentage of 

premium provided by the “point system” in the Cincinnati Municipal Code as of January 1, 

2015.  The Settlement also provides for a process to negotiate improvements in the “point 

system” for these individuals within six months after the Effective Date.  However, these 

provisions will not apply to Subgroup C of the Current Employees Class.  Subgroup C members 

are entitled to the same retirement healthcare as the Retirees Class on the same terms received by 

the Retirees Class as long as Subgroup C members retire with at least 15 years of creditable 

service. 

 

Additional important terms and details are described in the complete Settlement Agreement 

available at www.CRSPensionSettlement.com, and answers to frequently asked questions can be 

obtained by calling [[insert]]. 

 

    IV. YOUR LEGAL RIGHTS REGARDING THIS SETTLEMENT 
 

This Notice explains your rights under the Settlement and provides you with information 

intended to help you understand the terms of this Settlement and how it will affect you.  You 

may not exclude yourself from or opt out of this Settlement.  If the Court grants final 

approval, you will be covered by this Settlement.  The following table provides a summary of 

the actions you can take under this Settlement:  

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

 

DO NOTHING 

You will be included in the Settlement and 

covered by its terms if the Settlement is 

approved by the Court.  You waive your right 

to object to the Settlement or to take any 

appeal of any orders of judgment including but 

not limited to the Order Granting Final 

Approval. 

OBJECT 

If you wish to object to the fairness, 

reasonableness, or adequacy of the proposed 

Settlement, or to the requested attorneys’ fees 

and expenses, you must send your written 

statement to the Court, Class Counsel, and 

Defendants’ Counsel postmarked no later than 

(insert date) as described below in Section V, 

Paragraph 10. 

ATTEND FAIRNESS HEARING 

The last step in the Settlement approval 

process is the Fairness Hearing, at which time 

the Court will  hear all evidence and arguments 

necessary to conclusively evaluate whether to 

grant final approval to the Settlement.  

Attendance at the Fairness Hearing alone does 

Case: 1:11-cv-00445-MRB Doc #: 59-4 Filed: 05/07/15 Page: 4 of 9  PAGEID #: 772



not allow you to object to the Settlement.  Only 

the written statement described above permits 

you to object. 

 

Please note that this Notice does not contain all the terms and conditions of the Settlement. A 

copy of the actual Settlement Agreement is available at www.CRSPensionSettlement.com, or 

upon request by calling (insert number).   

 

  V. FREQUENTLY ASKED QUESTIONS AND ANSWERS 

 

What is this lawsuit about? 

 

The Plaintiffs in this lawsuit are current and former employees (or their survivors entitled to 

pension benefits) of the City who filed class action lawsuits alleging that Defendants improperly 

impaired or revoked their vested retirement benefits by adopting and enforcing a city ordinance 

which became effective July 1, 2011 (the “Ordinance”).  The Ordinance substantially modified 

the future retirement benefits and eligibility rules for current employees by requiring them to 

contribute more of their earnings to the CRS and work more years to obtain lower retirement 

benefits than previously provided by the CRS.  The Ordinance also modified the health benefits 

available to retirees by increasing deductibles, costs for prescriptions, and out-of-pocket caps for 

healthcare. The Retirees were also very concerned that the City would make additional changes 

to their retirement benefits, including the suspension or reduction of retiree health benefits and 

the annual COLA.  The Defendants deny Plaintiffs’ allegations and believe their actions were 

legal and proper. 

 

What is a class action? 

 

In a class action, one or more people called class representatives sue on behalf of people who 

have similar claims.  Together they are called the “Class.”  Individuals in the Class are called 

“Class Members.”  In a class action, one court resolves the issues for all Class Members. 

 

Why is this lawsuit a class action? 

The Court has preliminarily decided that this lawsuit can proceed as a class action for purposes 

of settlement because it meets the requirements of Federal Rule of Civil Procedure 23, which 

governs class actions in federal court.  When, as here, the Parties propose to settle a class action, 

the Court must determine whether the Settlement is fair, adequate, and reasonable for all 

members of the Classes. 

 

Has the Court decided who is right?  Why is there a Settlement? 

 

No, the Court has not decided whether Plaintiffs or Defendants are correct.  There has been no 

trial or final ruling on the Plaintiffs’ claims or the Classes’ claims, nor is this Settlement an 

admission of any wrongdoing on the part of the City or any Defendant.  Instead, the Parties 

determined it was in their best interests and the public interest to participate in a collaborative 

mediation process in which all issues relating to the CRS plan were addressed in an open, 
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comprehensive, and exhaustive manner.  Without this collaborative exercise, the possibility that 

the City or one or both of the Classes may have suffered serious consequences was likely.  Under 

Ohio law decided before this case was brought, the City was authorized to curtail or even 

eliminate all retiree healthcare benefits for both current and future retirees.  The proposed 

Settlement preserves significant retiree healthcare benefits for current and future retirees.  This 

proposed Settlement is a result of that process, and if approved by the Court, will allow all 

Parties to avoid the costs, delays, and uncertainties of a trial and appeals, will provide relief to 

Class Members as described above, and protect the CRS so that it may continue to provide 

benefits into the future.  

 

Why did I get this Notice?  Am I a part of this Class Action Settlement? 

 

You are receiving this Notice because the City’s records show that you are a member of either 

the Current Employees Class or the Retirees Class.  As a Class Member, you are covered by this 

Settlement. 

 

 

 

What are the terms of the proposed Settlement? 

 

The terms have been summarized above in Section III of this Notice. More information about 

this Settlement is available at www.CRSPensionSettlement.com or by calling (insert number). 

 

When will the Settlement go into effect for me? 

 

There will be a Fairness Hearing on [insert].  The Court will then decide whether to approve the 

proposed Settlement.  Class Counsel does not know how long it will take for the Court to make 

this decision. 

 

If the Court grants final approval of the Settlement, the Settlement should go into effect on 

January 1, 2016.     

 

Do I have an attorney in this case?   

 

Yes.  The Court has preliminarily approved attorneys Christian A. Jenkins, Jeffrey S. 

Goldenberg, Robert D. Klausner, and Marc D. Mezibov to represent the Current Employees 

Class and James F. McCarthy, Peter J. O’Shea, Robert A. Pitcairn, Jr., and the law firm of Katz, 

Teller, Brant & Hild to represent the Retirees Class.  These attorneys are called Class Counsel.  

They are experienced in handling class actions against large entities, including municipalities.   

 

You may, but do not need to, hire your own attorney because Class Counsel are working on your 

behalf.  If you want your own attorney, you will have to pay for that attorney.  For example, you 

can ask him or her to appear in Court for you if you want a lawyer to argue your objection to the 

Settlement or if you want someone other than Class Counsel to speak for you. 

 

How will the attorneys for the Classes be paid? 
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Class Counsel will ask the Court to approve the payment of attorneys’ fees and expenses related 

to this litigation via an attorney fee application that will be filed with the Court no later than ---- -

-, 2015.  It will be up to the Court to determine the amount of fees and expenses to be paid to 

Class Counsel.  

 

Current Employees Class Counsel’s fee request will be based upon the value of the benefits 

conferred upon the Current Employees Class by this Settlement and will not exceed $5,000,000.  

Current Employees Class Counsel estimate that the value of the benefits conferred upon the 

Current Employees Class by this Settlement exceed $50,000,000.   

 

The Current Employees Class Counsel will request that the amount of attorneys’ fees and 

expenses awarded by the Court to Current Employees Class Counsel be paid by the CRS on 

behalf of the Current Employees Class members and then recouped in a fair manner from the 

benefits these members receive in the future over a 20-year period.  Current Employees Class 

Counsel will ask the Court to assign a higher share of attorneys’ fees to those Current Employees 

Class members who, as a result of this Settlement, have the opportunity to retire with full 

pension benefits prior to age 60.  If the Court awards $5,000,000 in attorneys’ fees to Current 

Employees Class Counsel, it is estimated that these Current Employees Class members (those 

who will be able to retire with full pension benefits prior to age 60) will pay approximately 

$_____ per month while the other Class members will pay approximately $_____ per month  

  

Retirees Class Counsel’s fee request will be based upon calculating how many hours 

were spent on the Litigation and multiplying those hours by a judicially-determined reasonable 

rate.  This is known as a lodestar calculation.  In addition, Retirees Class counsel will request an 

enhancement of fees.  The amount of the enhanced fees and costs requested will not exceed 

$500,000.  Retirees Class Counsel will request that the Court require the City to pay this sum 

from its General Fund.  The City objects to paying any amount from its General Fund and will 

request that this amount come from the CRS Pension Fund.       

 

How can I object to the Settlement? 

You and/or an attorney you hire at your own expense may object to the proposed Settlement if 

you do not like any part of it, but you must follow these procedures for the Court to consider 

your objection: 

 

(a) The objection must be in writing.  A letter is sufficient.  It must contain your 

name, your current address, specific reasons why you object to the Settlement (including 

any legal authorities), and a description of the evidence (documents or testimony) that 

you propose to introduce in support of the objection.  You and/or your attorney you hire 

at your own expense must sign the objection. 

(b) Your written objection must be filed with the Court and postmarked and 

mailed to the below addresses for Class Counsel and Defendants’ Counsel no later than  

__________, 2015. 

(c) If you have hired an attorney, that attorney must file a notice of appearance 

with the Court and postmark and mail such notice to the below addresses for Class 
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Counsel and Defendants’ Counsel no later than ____________, 2015. 

 

The Court’s address is:  United States District Court for the Southern District of Ohio, 100 East 

5
th

 Street, Cincinnati, Ohio 45202. 

 

Class Counsel’s addresses are: 

 

Current Employees Class Counsel: Marc Mezibov, The Law office of Marc Mezibov, 

401 East Court Street, Suite 600, Cincinnati, Ohio 45202  

 

Retirees Class Counsel: James F. McCarthy,  Katz Teller Brant & Hild, 255 East Fifth 

Street, Suite 2400, Cincinnati, Ohio 45202 

 

Defendants’ Counsel: Steven P. Goodin, Graydon, Head & Ritchey, LLP, Fifth Third 

Center, 511 Walnut Street, Suite 1900, Cincinnati, Ohio 45202  

 

If you do not follow the above procedures, including filing the objection by the date 

provided, you waive your right to object to the Settlement Agreement or take an appeal 

from any Court order, including the Order Granting Final Approval. 

 

Do I have to come to the Fairness Hearing? 

 

No, but you are welcome to attend. The last step in the Settlement approval process is the 

Fairness Hearing, at which time the Court will hear all evidence and arguments necessary to 

conclusively evaluate the Settlement to determine whether it is fair, adequate, and reasonable and 

whether final approval is warranted. 

 

You and/or an attorney you hire at your own expense may, but do not have to, appear at the 

Fairness Hearing to talk to the Court about your objections. Class Members or their attorneys 

intending to make an appearance at the Fairness Hearing, pursuant to their written objection, 

must do the following no later than 14 days prior to the Fairness Hearing: 

   

(a)  File a notice of intention to appear with the Court;  

(b) Deliver to Class Counsel and Defendants’ Counsel at the addresses above a 

copy of such notice of intention; and 

(c)  Identify any documents they will seek to introduce or witnesses they intend to 

call at the Fairness Hearing.   

 

Other matters to be considered at the Fairness Hearing will be a determination as to whether an 

Order Granting Final Approval of the Settlement should be entered, whether the application of 

Class Counsel for payment of attorneys’ fees and expenses should be approved, and any other 

matters the Court sees fit to address. 

 

How do I get more information? 

 

Go to the Settlement website at www.CRSPensionSettlement.com or call (insert phone number) 
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for answers to frequently asked questions.  You may also contact Current Employees Class 

Counsel or Retirees Class Counsel at the addresses listed above.  Do not contact the Court. 

 

What if my mailing address changes? 
 

If your address changes, you must provide your updated address to the Settlement Administrator 

in writing at [insert].  The Settlement Administrator is responsible for issuing Notice to the Class 

Members. 

 

5578020.2 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 

NICK SUNYAK, et al., 

 

vs. 

 

CITY OF CINCINNATI, et al, 

 
(City of Cincinnati Pension Litigation) 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

Case Nos.:  1:11-CV-445 and 

1:12-cv-329 

 

Judge Michael R. Barrett 

 

 
 [PROPOSED] 
ORDER GRANTING PRELIMINARY 
APPROVAL OF CLASS ACTION 
SETTLEMENT 

   

 

 

 WHEREAS, Current Employees Plaintiffs Nick Sunyak, Jeffery Harmon, Jill Allgeyer, 

Kim Kappel, Waleia Jackson, Finley Jones and Richard Ganulin, and Retiree Plaintiffs Thomas 

A. Gamel, Sr.,  Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and Ann DeGroot 

(collectively the “Named Plaintiffs”), individually and on behalf of two proposed Classes, and 

Defendants the City of Cincinnati, the Mayor of Cincinnati, the City Manager, the Vice-Mayor, 

the City Council Members, the Cincinnati Retirement System (“CRS”), and the appointed Board 

of Trustees of the CRS (“Board”) have entered into a Collaborative Settlement Agreement (the 

“Agreement”) intended to resolve certain litigation, including litigation  pending in this Court; 

and  

 WHEREAS, the Settlement Agreement, together with supporting materials, sets forth the 

terms and conditions for the proposed settlement; 

 WHEREAS, the Court has before it the Parties’ Motion for Preliminary Approval of 

Settlement and Memorandum in Support of Motion for Preliminary Approval of Settlement, 

together with the Agreement and related materials; and 
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 2 

 WHEREAS, the Court is satisfied that the terms and conditions set forth in the 

Agreement and exhibits attached thereto were the result of good faith, arm’s length settlement 

negotiations between competent and experienced counsel for both Named Plaintiffs and 

Defendants.  

IT IS HEREBY ORDERED this _____ day of ______________, 2015, as follows: 

 1. The terms of the Agreement including all exhibits are hereby conditionally 

approved, subject to further consideration thereof at the Fairness Hearing provided for below. 

 2. The Agreement is adopted by the Court and made part of this Order as if set out in 

full herein. 

 3. The Agreement and the terms contained therein are hereby preliminarily approved 

as fair, reasonable, adequate, and in the best interests of the Current Employees Class and the 

Retirees Class. 

4. The Court approves the proposed Notice Program set forth in Section 38 of the 

Agreement.  The Notice Program is reasonably calculated to apprise Class Members of their 

right to object, constitutes due, adequate, and sufficient notice to all persons entitled to receive 

notice, is the best notice practicable under the circumstances, and meets all applicable 

requirements of the Federal Rules of Civil Procedure, the Class Action Fairness Act, the United 

States Constitution (including the Due Process Clause), the Rules of the Court, and any other 

applicable law.  Subject to amendment if the need arises, the Notice Program shall be initiated 

within thirty (30) days of this Preliminary Approval Order and executed as set forth in the 

Settlement Agreement. 

5. Pursuant to Federal Rule of Civil Procedure 23(a), (b)(1) and (b)(2), and for 

purposes of settlement only, the Court makes the following preliminary findings of fact and 
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conclusions of law: 

a. The Current Employees Class and the Retirees Class (as defined, 

respectively, in the Agreement) are sufficiently definite and identifiable;  

b.  The Current Employees Class and the Retirees Class are so numerous that 

joinder of all Members is impracticable; 

c. There are questions of law and/or fact common within the Current 

Employees Class including but not limited to: (1) whether the Current Employees Class 

was fully vested in their CRS benefits on July 1, 2011; (2) whether Defendants 

improperly revoked and/ or impaired the Current Employees Class’ vested CRS benefits 

when it enforced Ordinance No. 84-2011; (3) whether Defendants impaired contractual 

rights of the Current Employees Class when they enforced Ordinance No. 84-2011; (4) 

whether Defendants are estopped from enforcing Ordinance No. 84-2011 so as to prevent 

the revocation and/or impairment of the contractual rights of the Current Employees 

Class; and (5) whether Defendants’ enforcement of Ordinance No. 84-2011 operated as 

an unconstitutional taking of the vested property interest of the Current Employees Class. 

d. There are questions of law and/or fact common within the Retirees Class 

including but not limited to: (1) whether Defendants’ offer of retirement benefits to the 

Retirees Class created a fundamental property right, giving each of them a vested right in 

those retirement benefits which cannot be reduced, impaired, revoked, or eliminated; (2) 

whether Defendants’ actions as explained in the Retirees Class Complaint constitute an 

unlawful taking of the Retirees Class Members’ property rights in violation of the United 

States Constitution and/or the Ohio Constitution; (3) whether the Defendants have a 

contractual obligation to provide the Retirees Class with certain retirement benefits, 
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which cannot now or afterwards be reduced, impaired, revoked, or eliminated; (4) 

whether the unilateral reduction, impairment, revocation, and/or elimination of the 

Retirees Class Members’ retirement benefits constitutes a breach of the Defendants’ 

fiduciary duty; and (5) whether the Defendants are estopped from reducing, impairing, 

revoking, or eliminating the retirement benefits owed to the Retirees Class;   

e. The Current Employees Plaintiffs’ claims are typical of the claims of the 

Members of the Current Employees Class as all subgroups were represented and no 

conflict exists between or among the subgroups, and the Retiree Plaintiffs’ claims are 

typical of the claims of the Members of the Retirees Class;  

f. Current Employees Plaintiffs and the Current Employees Class Counsel 

have and will fairly and adequately represent and protect the interests of the Current 

Employees Class, and the Retiree Plaintiffs and the Retirees Class Counsel have and will 

fairly and adequately represent and protect the interests of the Retirees Class;  

g. Current Employees Plaintiffs’ interests do not conflict with the interests of 

the Current Employees Class in the maintenance of this action and this Settlement, and 

the Retiree Plaintiffs’ interests do not conflict with the interests of the Retirees Class in 

the maintenance of this action and this Settlement;  

h. The questions of law and/or fact common to the Current Employees Class 

and those common to the Retirees Class predominate over the questions affecting only 

individual members of those Classes;  

j.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because prosecuting separate actions by individual Members of these Classes 

would create a risk of inconsistent and varying adjudications with respect to individual 
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Members of the Classes that would establish incompatible standards of conduct for the 

Defendants; 

k.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because adjudications with respect to individual Members of the Classes, as a 

practical matter, would be dispositive of the interests of the other Members not parties 

thereto and would substantially impair or impede their ability to protect their interests; 

and  

l.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because the Defendants have acted or refused to act on grounds that apply 

generally to the Classes, so that final injunctive relief or corresponding declaratory relief 

as agreed to by the Parties is appropriate respecting the Classes as a whole.  

 6. Pursuant to Fed. R. Civ. P. 23 and for purposes of Settlement, the Court appoints 

the Named Plaintiffs as Class Representatives and conditionally certifies the following Classes: 

Current Employees Class: All individuals (and/or their Dependents or Surviving 

Beneficiaries) who participated in the Cincinnati Retirement System with at least 

five years of creditable service and who were actively employed or otherwise 

qualified for benefits on July 1, 2011,  and who are Members of “Group C,” 

“Group D,” “Group E,” or “Group F” as these terms are defined by Cincinnati 

Municipal Code § 203-1-Ml (b), (c), (d), and (e).
1
   

 

Retirees Class:  All individuals (and/or their Dependents or Surviving 

Beneficiaries) formerly employed by the City of Cincinnati, the University of 

Cincinnati, the University Hospital f/k/a General Hospital and Hamilton County, 

who retired on or before July 1, 2011 and have received retirement benefits from 

the City of Cincinnati and their Dependents and/or their Surviving Beneficiaries 

who are entitled to those benefits. 

 

 7. Pursuant to Fed. R. Civ. P. 23(g) the Court appoints Marc D. Mezibov, Robert D. 

Klausner, Jeffrey S. Goldenberg, and Christian A. Jenkins as Class Counsel for the Current 

                                                 
1
 The Current Employees Class also includes City of Cincinnati employees who had at least five years of creditable 

service prior to July 1, 2011 and who retired after July 1, 2011, as well as veterans who purchase service credit 

sufficient to satisfy the five years of service requirement prior to July 1, 2011. 
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Employees Class and Robert A. Pitcairn, Jr., James F. McCarthy, III, Peter O’Shea, and the law 

firm of Katz, Teller, Brant & Hild as Class Counsel for the Retirees Class.  Class Counsel shall 

submit their applications for attorney fees and expenses no later than twenty-one (21) days prior 

to the date for Class Members to submit objections. 

 8. The City is authorized to retain Class Action Administration, Inc. as the 

Settlement Administrator to perform all functions and duties assigned to the Settlement 

Administrator in the Agreement, the cost of which shall be reimbursed by Defendant City of 

Cincinnati. 

 9. The Court directs the parties and Class Action Administration, Inc. to implement 

the Notice Program and to disseminate and/or publish the Notice referenced in Section 38 of the 

Agreement in accordance with this Order and the Agreement. 

 10. Any Class Member who wishes to object to the fairness, reasonableness, or 

adequacy of the Agreement, or to the request for attorneys’ fees and expense reimbursement, 

must file with the Clerk of the Court and serve on designated Counsel, within 60 days of the 

Notice Date, a written statement of the objection as well as the specific reason(s), if any, for the 

objection, including any legal support the Class Member wishes to bring to the Court’s attention 

and any evidence the Class Member wishes to introduce in support of the objection.  Class 

Members may so object either on their own or through an attorney hired at their own expense. 

 Any attorney hired by a Class Member at that Class Member’s expense for the purpose of 

objecting to the fairness, reasonableness, or adequacy of the Agreement, to any terms of the 

proposed Settlement, or to proposed attorneys’ fees and expenses shall file with the Court and 

deliver to designated Counsel a Notice of Appearance no later than 60 days from the Notice 

Date.   
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 Additionally, Class Members and/or their attorneys intending to make an appearance at 

the Fairness Hearing must by no later than 14 days prior to the Fairness Hearing: 

a. File a notice of intention to appear, with the Clerk of the Court, that 

contains the Class Member’s and/or their attorney’s name, address, and telephone 

number, as well as a description of all evidence the Class Member and/or Class 

Member’s attorney will seek to introduce at the Fairness Hearing, including all 

documents to be introduced and witnesses to be called; and 

b. Serve a copy of such notice of intention to appear on counsel for the 

Parties as described in the Notice. 

Any Class Member who files and serves a written objection in accordance with the 

procedure set forth above and in the Section 39 of the Settlement Agreement may appear at the 

Fairness Hearing to object to any aspect of the fairness, reasonableness, or adequacy of the 

Settlement.  Class Members and/or their attorneys who do not timely comply with the procedures 

set forth above shall not be heard at the Fairness Hearing and waive any objection to the 

Settlement Agreement. 

 11. The Fairness Hearing shall take place on __________________, 2015 at _____ in 

Courtroom ______, 100 East Fifth Street, Cincinnati, Ohio 45202.  At the Fairness Hearing the 

Parties will request that the Court, among other things, (a) approve the Agreement as final, fair, 

reasonable, adequate, and binding on all Class Members; (b) direct the Parties and their Counsel 

to implement and consummate the Agreement according to its terms and to direct the Parties to 

comply with the Consent Decree for the full term of its 30-year duration; (c) certify the Current 

Employees Class and Retirees Class pursuant to Federal Rules of Civil Procedure 23(b)(1) and 

(b)(2); (d) finally approve the Current Employees Plaintiffs and Retirees Plaintiffs as 
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representatives of their respective Class; (e) finally approve and appoint Current Employees 

Class Counsel and Retirees Class Counsel to represent their respective Class; (f) determine and 

approve the payment of reasonable attorneys’ fees and expense reimbursements for Class 

Counsel; (g) order the Settlement Administrator to process all payments due to Class Members 

under the Agreement; and (h) order that the claims at issue in this litigation are fully and finally 

resolved as of the date of Finality, as defined in the Agreement, and that Current Employees 

Plaintiffs, the Current Employees Class, the Retirees Plaintiffs, and the Retirees Class are forever 

barred and enjoined from filing, commencing, prosecuting, intervening in, participating in (as 

Class Members or otherwise), or receiving any benefits or other relief from, any other lawsuit, 

arbitration, or administrative, regulatory, or other proceeding or order in any jurisdiction based 

on the claims at issue in this litigation, except as set forth in the Re-Opener provisions in the 

Agreement and Consent Decree. 

 

IT IS SO ORDERED. 

Dated: __________________ 

  

  

 __________________________ 

 The Honorable Michael Barrett 

       United States District Judge 

5579117.2 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 

NICK SUNYAK, et al., 

 

vs. 

 

CITY OF CINCINNATI, et al, 

 
(City of Cincinnati Pension Litigation) 

: 

: 

: 

: 

: 

: 

: 

: 

: 

Case Nos.:  1:11-cv-445 and 

1:12-cv-329 

 

Judge Michael R. Barrett 

 
[PROPOSED] 
ORDER GRANTING 
FINAL APPROVAL OF CLASS 
ACTION SETTLEMENT 

 

WHEREAS, this Court granted Preliminary Approval of the Class Action Settlement 

(“Settlement”) of these Actions on ______________, 2015 (Doc. #__). 

WHEREAS, the Current Employees Plaintiffs (Nick Sunyak, Jeffery Harmon, Jill 

Allgeyer, Kim Kappel, Waleia Jackson, Richard Ganulin, and Finley Jones), the Retiree 

Plaintiffs (Thomas A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and 

Ann DeGroot), the American Federation of State and Municipal Employees Ohio Council No. 8 

(“AFSCME”), and the Defendants (The City of Cincinnati, Mayor John Cranley, City Manager 

Harry Black, Vice-Mayor David Mann, Cincinnati City Council Members, the Cincinnati 

Retirement System, and the Board of Trustees of the Cincinnati Retirement System, 

(collectively, the “Parties”) have filed a motion seeking final approval of this Settlement 

(“Motion”) (Doc. #__); 

WHEREAS, the Parties appeared with their attorneys of record at a Fairness Hearing on 

__________, 2015 after all members of the Classes were given an opportunity to be heard in 

accordance with the Court’s Preliminary Approval Order, and the Court has given due 

consideration to the Parties’ Collaborative Settlement Agreement, including all attached exhibits 

and related materials, the Parties’ Motion for Final Approval, including the attached 
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 2 

Memorandum and all other papers filed in support, all objections to the Settlement, the complete 

record in this litigation, the information and arguments presented at the _____________, 2015 

Fairness Hearing, and all other materials relevant to this matter including the Declaration of the 

Settlement Administrator on Implementation and Adequacy of Settlement Notice Program as 

well as the Declaration of __________ (insert name of actuarial expert) concerning the impact 

and benefits of this Settlement on the Cincinnati Retirement System (“CRS”) and the members 

of the Classes;   

WHEREAS, the Court recognizes that the Parties have litigated complex questions about 

the management of the CRS – and the respective rights of plan participants – for nearly five 

years, including issues related to benefits levels, eligibility requirements, healthcare packages, 

and funding mechanisms, and that while some of these lawsuits have been subject to conclusive 

appellate rulings, many pertinent legal and factual questions remain; and    

WHEREAS, the Court is satisfied that the terms and conditions set forth in the 

Collaborative Settlement Agreement and related Consent Decree were the result of good faith, 

arm’s length settlement negotiations between competent and experienced counsel for the Current 

Employees Plaintiffs, the Current Employees Class, the Retiree Plaintiffs, the Retirees Class, and 

Defendants; 

NOW, THEREFORE, IT IS ORDERED THAT: 

1. This Order approves, adopts, and incorporates by reference in their entirety the 

Collaborative Settlement Agreement and the Consent Decree which are attached hereto as 

Exhibits 1 and 2 respectively.  The Collaborative Settlement Agreement and the Consent Decree 

are made part of this Order as if set out in full herein and shall be fully enforceable by this Court.  

Accordingly, the Parties are ordered to implement and comply with all the terms of the 
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Collaborative Settlement Agreement and the Consent Decree. 

2. For purposes of this litigation, the Court has subject matter and personal 

jurisdiction over the Parties, including all Class Members, and has the power and authority to 

approve the Collaborative Settlement Agreement and Consent Decree, including all Exhibits 

thereto. 

3. Pursuant to Federal Rules of Civil Procedure 23(a), 23(b)(1), and 23(b)(2), the 

Court confirms its previous certification, and for purposes of effectuating the Settlement, grants 

final approval to the following two Classes:  

Current Employees Class: All individuals (and/or their Dependents or Surviving 

Beneficiaries) who participated in the Cincinnati Retirement System with at least 

five years of creditable service and who were actively employed or otherwise 

qualified for benefits on July 1, 2011, and who are Members of “Group C,” 

“Group D,” “Group E,” or “Group F” as these terms are defined by Cincinnati 

Municipal Code § 203-1-Ml (b), (c), (d), and (e).
1
   

 

Retirees Class:  All individuals (and/or their Dependents or Surviving 

Beneficiaries) formerly employed by the City of Cincinnati, the University of 

Cincinnati, the University Hospital f/k/a General Hospital and Hamilton County, 

who retired on or before July 1, 2011 and have received retirement benefits from 

the City of Cincinnati and their Dependents and/or their Surviving Beneficiaries 

who are entitled to those benefits. 

 

4. Pursuant to Federal Rule of Civil Procedure 23(a), (b)(1), and (b)(2), and for 

purposes of settlement only, the Court makes the following findings of fact and conclusions of 

law: 

a. The Current Employees Class and the Retirees Class are sufficiently 

definite and identifiable;  

b.  The Current Employees Class and the Retirees Class are so numerous that 

joinder of all members is impracticable; 

                                                 
1
 The Current Employees Class also includes City of Cincinnati employees who had at least five years of creditable 

service prior to July 1, 2011 and who retired after July 1, 2011, as well as veterans who purchase service credit 

sufficient to satisfy the five years of service requirement prior to July 1, 2011. 

Case: 1:11-cv-00445-MRB Doc #: 59-6 Filed: 05/07/15 Page: 3 of 12  PAGEID #: 788



 4 

c. There are questions of law and/or fact common within the Current 

Employees Class including but not limited to: (1) whether the members of the Current 

Employees Class were fully vested in their CRS benefits on July 1, 2011; (2) whether 

Defendants improperly revoked and/ or impaired Current Employees Class Members’ 

vested CRS benefits when they enforced Ordinance No. 84-2011; (3) whether 

Defendants impaired contractual rights of the Current Employees Class when they 

enforced Ordinance No. 84-2011; (4) whether Defendants are estopped from enforcing 

Ordinance No. 84-2011 so as to revoke and/or impair the employment agreement with 

Current Employees Class Members; and (5) whether Defendants’ enforcement of 

Ordinance No. 84-2011 operated as an unconstitutional taking of the vested property 

interest of Current Employees Class Members; 

d. There are questions of law and/or fact common within the Retirees Class 

including but not limited to: (1) whether Defendants’ offer of retirement benefits to the 

Retirees Class Members created a fundamental property right, giving each of them a 

vested right in those retirement benefits which cannot be reduced, impaired, revoked, or 

eliminated; (2) whether Defendants’ actions as explained in the Retirees Class Complaint 

constitute an unlawful taking of the Retirees Class Members’ property rights in violation 

of the United States Constitution and/or the Ohio Constitution; (3) whether the 

Defendants have a contractual obligation to provide the Retirees Class Members with 

certain retirement benefits, which cannot now or afterwards be reduced, impaired, 

revoked, or eliminated; (4) whether the unilateral reduction, impairment, revocation, 

and/or elimination of the Retirees Class Members’ retirement benefits constitutes a 

breach of the Defendants’ fiduciary duty; and (5) whether the Defendants are estopped 
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from reducing, impairing, revoking, or eliminating the retirement benefits owed to the 

Retirees Class;   

e. The Current Employees Plaintiffs’ claims are typical of the claims of the 

Members of the Current Employees Class as all subgroups were represented and no 

conflict exists between or among the subgroups, and the Retirees Plaintiffs’ claims are 

typical of the claims of the Members of the Retirees Class;  

f. Current Employees Plaintiffs and the Current Employees Class Counsel 

have and will fairly and adequately represent and protect the interests of the Current 

Employees Class, and the Retiree Plaintiffs and the Retirees Class Counsel have and will 

fairly and adequately represent and protect the interests of the Retirees Class;  

g. Current Employees Plaintiffs’ interests do not conflict with the interests of 

the Current Employees Class in the maintenance of this action and this Settlement, and 

the Retiree Plaintiffs’ interests do not conflict with the interests of the Retirees Class in 

the maintenance of this action and this Settlement; 

h.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because prosecuting separate actions by individual members of these Classes 

would create a risk of inconsistent and varying adjudications with respect to individual 

members of the Classes that would establish incompatible standards of conduct for the 

Defendants; 

i.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because adjudications with respect to individual members of the Classes, as a 

practical matter, would be dispositive of the interests of the other Members not parties 

thereto and would substantially impair or impede their ability to protect their interests; 
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and  

j.  Certification of the Current Employees Class and the Retirees Class is 

appropriate because the Defendants have acted or refused to act on grounds that apply 

generally to the Classes, so that final injunctive relief or corresponding declaratory relief 

as agreed to by the Parties is appropriate respecting the Classes as a whole.  

5. The Collaborative Settlement Agreement, the Consent Decree, and the terms 

contained therein are hereby finally approved as fair, reasonable, adequate, in the best interests 

of the Current Employees Class and the Retirees Class, and in compliance with all applicable 

requirements of the Federal Rules of Civil Procedure, the Class Action Fairness Act, the United 

States Constitution (including the Due Process Clause), the Rules of the Court, and any other 

applicable law. 

6. Pursuant to Rule 23(g), the following are hereby finally designated and approved 

as Current Employees Class Counsel:  (1) Christian A. Jenkins, Esq., Minnillo & Jenkins, Co. 

LPA, 2712 Observatory Avenue, Cincinnati, Ohio 45208; (2) Marc D. Mezibov, Esq., Law 

Office of Marc Mezibov, 401 E. Court Street, Suite 600, Cincinnati, OH  45202; (3) Jeffrey S. 

Goldenberg, Esq., Goldenberg Schneider, LPA, One West Fourth Street, 18th Floor, Cincinnati, 

Ohio 45202; and (4) Robert D. Klausner, Esq., Klausner, Kaufman, Jensen & Levinson, 10059 

Northwest 1st Court, Plantation, FL 33324. The Court’s designation and approval of Current 

Employees Class Counsel is based upon: (1) the work they have done to identify and investigate 

the claims in this litigation; (2) their experience handling class actions and other complex 

litigation, including employee benefits litigation; (3) their knowledge of the applicable law and 

their familiarity with the complexities of this type of pension benefits litigation; and (4) the 

resources they committed and are willing to continue to commit to this litigation and the 
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implementation of the Consent Decree going forward.  

7. Robert A. Pitcairn, Esq., James F. McCarthy, III, Esq., and Peter O’Shea, Esq. of 

the law firm of Katz Teller Brant & Hild, 255 East Fifth Street, Suite 2400, Cincinnati, Ohio, 

45202 are hereby finally designated and approved as Retirees Class Counsel pursuant to Rule 

23(g). The Court’s designation and approval of Retirees Class Counsel is based upon: (1) the 

work performed to identify and investigate the claims in this litigation; (2) their experience 

handling class actions and other complex litigation, including employee benefits litigation; (3) 

their knowledge of the applicable law and their familiarity with the complexities of this type of 

pension benefits litigation; and (4) the resources they committed and are willing to continue to 

commit to this litigation and the implementation of the Consent Decree going forward. 

8. Nick Sunyak, Jeffery Harmon, Jill Allgeyer, Kim Kappel, Waleia Jackson, 

Richard Ganulin, and Finley Jones are designated and granted final approval as the Current 

Employees Class Representatives. Jill Allgeyer is designated and granted final approval as the 

Sub-Class C representative. Kim Kappel, Waleia Jackson, and Richard Ganulin are designated 

and granted final approval as the Sub-Class D representatives.  Finley Jones is designated and 

granted final approval as the Sub-Class E representative.  Jeffrey Harmon and Nick Sunyak are 

designated and granted final approval as the Sub-Class F representatives.  

9. Thomas A. Gamel, Sr., Paul Smith, Mark K. Jones, Dennis Davis, Ely Ryder, and 

Ann DeGroot are finally designated and approved as the Retirees Class Representatives.   

10. The Parties have provided direct mail notice to the Classes in a manner consistent 

with the Order Granting Motion for Preliminary Approval of Class Action Settlement.  The 

Notice Plan, as implemented, satisfied the requirements of due process and was the best notice 

practicable under the circumstances.  The Notice Plan was reasonably calculated, under the 
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circumstances, to apprise Class Members of the terms of the proposed Settlement, their right to 

object or exclude themselves from the proposed Settlement, and their right to appear at the 

Fairness Hearing.  Further, the notice was reasonable and constituted due, adequate, and 

sufficient notice to all persons entitled to receive notice.  Also, Defendants, through Class Action 

Administration, Inc., notified the appropriate federal official (the Attorney General of the United 

States) and the appropriate State of Ohio officials (the Auditor of the State of Ohio and the 

Attorney General of the State of Ohio) pursuant to the Class Action Fairness Act of 2005 

(“CAFA”), 28 U.S.C. § 1715.  Accordingly, the Defendants’ notification complies fully with its 

obligations under CAFA, and the notice met all applicable requirements under the Federal Rules 

of Civil Procedure, the United States Constitution (including the Due Process Clause), the Rules 

of the Court, and any other applicable rule or law. 

11. Class Action Administration, Inc. (“Settlement Administrator”) was retained to 

disseminate the Notice Plan in accordance with the terms of the Collaborative Settlement 

Agreement and the Court’s Order Granting Motion for Preliminary Approval of Class Action 

Settlement.  It is apparent from the Declaration of _______________ that the Notice Plan was 

properly implemented and was effective.  

12. The Court has determined that notice and full opportunity has been given to the 

Classes to object to the terms of the Settlement.  The Court also has determined that notice and 

full opportunity has been given to the Classes to object to Current Employees Class Counsel’s 

and Retirees Class Counsel’s request for attorneys’ fees and expenses.  The Court has considered 

all of the objections to the Settlement that were submitted by members of the Classes as well as 

Class Counsel and Defendants’ responses to those objections, and has determined as follows:  

a. the Current Employees Plaintiffs, the Retiree Plaintiffs, the Current 
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Employees Class, and the Retirees Class face significant risks if this litigation were to 

proceed, including the real possibility of losing this litigation; 

 b.  the possibility of a greater ultimate recovery is highly speculative and any 

such recovery would only occur after considerable delay, if at all; 

 c.  the terms of the Collaborative Settlement Agreement and Consent Decree 

provide substantial and meaningful benefits to the Classes; 

 d. the Collaborative Settlement Agreement and Consent Decree are the 

product of vigorous, highly-contested litigation that included meaningful investigation 

into the facts and the law underlying the claims at issue; 

 e. the Settlement occurred after the litigation was substantially developed, 

including the exchange of voluminous actuarial data and other information during the 

mediation process and due diligence following the execution of the Memorandum of 

Understanding on December 31, 2014; 

 f. the Settlement negotiations were extensive, arms-length, and under the 

direction of the Court through a collaborative and agreed-to process that occurred 

without any collusion; 

 g.  the reaction by the Classes has been overwhelmingly in favor of the 

Settlement; and 

h.  experienced Class Counsel support the Settlement. 

13. Accordingly, having considered the foregoing, the costs and risks and delays of 

continued litigation versus the benefits provided by the Settlement, and based on this Court’s 

knowledge of the Actions, the Court finds and concludes that the Settlement is in the best 

interests of the Classes and is fair, reasonable, and adequate to all members of the Classes.   
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14. This Settlement, including the terms of the Collaborative Settlement Agreement 

and Consent Decree, is accordingly granted final approval and is confirmed as fair, reasonable, 

adequate, and binding upon all members of the Classes.   

15. The Parties are hereby directed to proceed with and complete the implementation 

of the Settlement. Therefore, the Court hereby orders and directs the Parties and their counsel to 

proceed with and complete the implementation and consummation of this Collaborative 

Settlement Agreement and Consent Decree according to its terms and provisions.  

16. The Court enters judgment in accordance with the Collaborative Settlement 

Agreement and further declares the Collaborative Settlement Agreement binding on all the 

Parties.   

17. Except as provided in the Collaborative Settlement Agreement and Consent 

Decree, all Parties are barred, estopped, and enjoined from asserting claims or interests arising 

under or out of, in connection with, or in any way relating to the claims set forth in the Litigation 

as defined in the Collaborative Settlement Agreement (“Barred Claims”).  

18. AFSCME warrants and acknowledges that it will dismiss with prejudice State ex 

rel. Council 8 AFSCME, et al. v. City of Cincinnati, et al., Case No. A l 104791, within 10 days 

of Finality as defined in the Collaborative Settlement Agreement pursuant, and to the terms of 

the separate settlement agreement entered into between AFSCME and the Defendants.   

19. All Parties are bound by this Order Granting Final Approval, the Collaborative 

Settlement Agreement, and the Consent Decree.  The Court declares that the Collaborative 

Settlement Agreement and related Consent Decree are incorporated into this Order Granting 

Final Approval, each of which shall be binding on all Parties.  Further, the Collaborative 

Settlement Agreement, the Consent Decree, and this Order shall be preclusive for the 30 years 
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following the Effective Date, as defined in the Collaborative Settlement Agreement, in all other 

pending and future lawsuits or other proceedings relating to the Barred Claims in these Actions. 

20. Consistent with the above paragraph, the Court also orders that the Barred Claims 

are fully and finally resolved as of the date of Finality, as defined in the Collaborative Settlement 

Agreement, and that the City, CRS and related City Defendants are forever discharged and 

released from the Barred Claims and that the Current Employees Plaintiffs, the Retiree Plaintiffs, 

and the members of the Classes are permanently barred and enjoined from filing, commencing, 

prosecuting, intervening in, participating in (as Class Members or otherwise), or receiving any 

benefits or other relief from, any other lawsuit, arbitration, or administrative, regulatory, or other 

proceeding or order in any jurisdiction based on the Barred Claims, except as set forth in the Re-

Opener provisions in the Collaborative Settlement Agreement and Consent Decree.  

21. The Court, having considered the request of Current Employees Class Counsel 

for an award of attorneys’ fees and reimbursement of expenses, hereby grants the request and 

awards Current Employees Class Counsel attorneys’ fees in the sum of $_________ which 

amount the Court concludes is fair and reasonable in light of the estimated $_________ 

valuation of the benefits to the Current Employees Class resulting from this Settlement.  The 

Court also approves and grants Current Employees Class Counsels’ request for expense 

reimbursement in the amount of $______ for their reasonable expenses incurred in prosecuting 

this action and in implementing this Settlement.  The fees shall be paid be paid by 

______________. 

22. The Court, having considered the request of Retirees Class Counsel for an award 

of attorneys’ fees and reimbursement of expenses, hereby grants the request and awards Retirees 

Class Counsel attorney’s fees in the sum of $_________ which amount the Court concludes is 
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fair and reasonable.  The Court also approves and grants Retirees Class Counsels’ request for 

expense reimbursement in the amount of $______ for their reasonable expenses incurred in 

prosecuting this action and in implementing this Settlement.  The fees shall be paid by _______. 

23. Without affecting the finality of this Final Order for purposes of appeal, if any, 

the Court retains continuing and exclusive jurisdiction over the Parties for thirty years following 

the Effective Date as to all matters relating to the administration, consummation, enforcement, 

and interpretation of the Collaborative Settlement Agreement, the Consent Decree, and this 

Order Granting Final Approval, and for any other necessary purpose related thereto, including 

the entry of any additional orders as may be necessary and appropriate.   

 

IT IS SO ORDERED. 

 

DATED:  ______________, 2015  ___________________________ 

      The Honorable Michael R. Barrett 

      United States District Judge 

 

            

5615638.2 
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MEMORANDUM OF UNDERSTANDING 

REGARDING REFORM OF THE CINCINNATI RETIREMENT SYSTEM 

 

I. Cases and Parties  

 

 

a. The purpose of this Memorandum of Understanding (“MOU”) is to memorialize 

the terms by which the undersigned parties intend to fully and finally resolve the 

allegations and claims set forth in two consolidated cases pending before 

Honorable Judge Michael R. Barrett in the United States District Court for the 

Southern District of Ohio: (1) Sunyak v. City of Cincinnati, Case No. 1:11-cv-445; 

and (2) Harmon v. City of Cincinnati, Case No. 1:12-cv-329.  In addition, upon 

final approval of the Collaborative Settlement Agreement and Consent Decree 

described herein, to which AFSCME shall be a party, the pending matter of State 

ex rel. Council 8 AFSCME, et al. v. City of Cincinnati, et al., Hamilton County 

Common Pleas Case No. A1104791, shall be dismissed with prejudice.  

b.  The aforementioned consolidated cases involve the level of retirement benefits 

which are or shall be available to future retirees of the City of Cincinnati (“City”). 

The aforementioned state court action addresses various aspects of the City’s 

obligation to fund its ERISA-exempt municipal plan, the Cincinnati Retirement 

System (“CRS”). 

 

c. The original Plaintiffs (“Original Plaintiffs”) in the two consolidated cases are: (1) 

Nick Sunyak, (2) Jeffery Harmon, (3) Jill Allgeyer, (4) Kim Kappel, (5) Waleia 

Jackson, and (6) Richard Ganulin. 
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d. Several additional Plaintiffs filed a Motion to Intervene in the consolidated 

actions on March 17, 2014 (“Intervening Plaintiffs”). All of the Intervening 

Plaintiffs are former City employees who currently receive pension annuity and 

healthcare benefits from the City’s retirement system. The Intervening Plaintiffs 

are: Thomas A. Gamel, Sr., Donald C. Beets, Paul Smith, Mark K. Jones, Dennis 

Davis and Ely Ryder.   

 

e. The Defendants in these two consolidated actions are: (1) the City, (2) the Mayor 

of Cincinnati, (3) the City Manager, (4) the Vice-Mayor, (5) the City Council 

Members, (6) the CRS; and (7) the appointed Board of Trustees of the CRS 

(“Board”).   

 

f. The Original Plaintiffs, Intervening Plaintiffs, AFSCME and Defendants are 

collectively referred to as the “Parties.” 

 

g. Current Employee Class: The Original Plaintiffs seek to represent 

approximately 2,500 current City of Cincinnati employees as defined by the 

following Class: All individuals who participated in the Cincinnati Retirement 

System with at least five years of creditable service prior to July 1, 2011, and who 

are members of “Group C,” “Group D,” “Group E,” or “Group F” as these 

terms are defined by Cincinnati Municipal Code § 203-1-M1(b), (c), (d), and (e).  

This Class is referred to hereafter as “Current Employee Class.” 

 

h. Retiree Class: The Intervening Plaintiffs seek to represent approximately 4,700 
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retired employees as defined by the following Class: All individuals formerly 

employed by the City of Cincinnati, the University of Cincinnati, the University 

Hospital f/k/a General Hospital and Hamilton County, who retired before 

January 1, 2012 and have received retirement benefits from the City of Cincinnati 

and they, their dependents and/or their surviving beneficiaries are entitled to 

those benefits.  This Class is referred to hereafter as the “Retiree Class.” 

 

II. Original Plaintiffs’ Allegations  

 

a. Generally, the Original Plaintiffs allege their Amended Consolidated Complaint 

that the Defendants unlawfully revoked and impaired their vested retirement 

benefits by adopting and enforcing City Ordinance No. 84-2011 

(“Ordinance”).The Ordinance became effective on July 1, 2011.  

 

b. The Original Plaintiffs seek declaratory and injunctive relief for themselves and 

all others similarly situated who participated in the CRS for at least 5 years prior 

to July 1, 2011 and who are members of Group C, Group D, Group E or Group F 

as these Groups are defined by Cincinnati Municipal Code § 203-1-M1(b), (c), 

(d), and (e).  

 

c. Jill Allgeyer is a member of Group C.   Pursuant to the adoption and enforcement 

of the Ordinance, members of Group C no longer receive a death benefit of at 

least $5,000.  Ms. Allgeyer will represent the Group C Sub-Class of the Current 

Employee Class. 
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d. Kim Kappel and Richard Ganulin are members of Group D.  Pursuant to  the 

adoption and enforcement of the Ordinance, members of Group D no longer 

receive a death benefit of at least $5,000 and a three percent per year Cost of 

Living Adjustment (“COLA”) compounded annually.  The Ordinance replaced 

the three percent compounding COLA with a simple indexed COLA not to exceed 

two percent. Members of Group D who did not retire on or before January 1, 2014 

were automatically assigned to Group E.  Ms. Kappel and Mr. Ganulin will 

represent the Group D Sub-Class of the Current Employee Class. 

 

e. Waleia Jackson is a member of Group E.   Pursuant to the adoption and 

enforcement of the Ordinance, members of Group E no longer receive a death 

benefit of at least $5,000, a three percent per year COLA compounded annually, 

and a retirement benefit amount calculated based on the highest 36 months final 

average salary with a 2.22 percent to 2.5 percent multiplier applicable to all years 

of creditable service (“Higher Benefit Amount”).  The Ordinance replaced the 

three percent compounding COLA with a simple indexed COLA not to exceed 

2% and replaced the Higher Benefit Amount with a less generous formula to 

calculate the benefit accrued from January 1, 2014 until retirement – limiting the 

multiplier applicable to such years to two percent and using the highest 60 months 

final average salary.  Ms. Jackson will represent the Group E Sub-Class of the 

Current Employee Class. 

 

f. Nick Sunyak and Jeffery Harmon are members of Group F.  Pursuant to the 
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adoption and enforcement of the Ordinance, members of Group F no longer 

receive a death benefit of at least $5,000, a three percent per year COLA 

compounded annually, a retirement benefit amount calculated based on the 

highest 36 months final average salary with a 2.22 percent to 2.5 percent 

multiplier applicable to all years of creditable service (“Higher Benefit Amount”), 

and the right to retire with full benefits upon reaching 30 years of service – 

regardless of age.  The Ordinance replaced the three percent compounding COLA 

with a simple indexed COLA not to exceed two percent, replaced the Higher 

Benefit Amount with a less generous formula to calculate the benefit accrued 

from January 1, 2011 until retirement – limiting the multiplier to 2.2 percent for 

years of service up to 30 and two percent for years of service over 30 and using 

the highest 60 months final average salary, and replaced the 30 years of service 

requirement with a requirement that such employees also must be 60 years of age 

to receive full benefits.  Mr. Sunyak and Mr. Harmon will represent the Group F 

Sub-Class of the Current Employee Class. 

 

 

III. Intervening Plaintiffs’ Allegations  

 

a. Generally, the Intervening Plaintiffs, all of whom are former employees of the 

City of Cincinnati who are now retired and currently receiving retirement or 

pension benefits (including healthcare benefits), allege that the City of Cincinnati 

has threatened to suspend or significantly curtail retiree health benefits, reduce the 

Intervening Plaintiffs’ COLA from the current three percent compounding COLA 
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with a simple indexed COLA not to exceed two percent and to suspend the COLA 

for a period of years. The Intervening Plaintiffs’ concern is based, in part, on an 

ordinance introduced on February 18, 2014 before City Council.   

  

b. The Intervening Plaintiffs are also concerned that the adjudication of the Original 

Plaintiffs’ claims in the Amended Consolidated Complaint will prejudice them by 

affecting adversely the financial viability and ability of the CRS to pay benefits, 

and that any settlement related to the Original Plaintiffs’ Amended Consolidated 

Complaint could prejudice the Intervening Plaintiffs’ ability to independently 

assert their claims at a later date. The Intervening Plaintiffs are also concerned 

that, in the absence of a global resolution, the CRS, which is more than 38 percent 

underfunded, is likely to be unable to pay out future benefits. Consequently, the 

City is likely to eliminate or substantially modify and reduce the Intervening 

Plaintiffs healthcare benefits. Such has been expressly contemplated in numerous 

City communications and discussions. 

 

c. Thomas A. Gamel, Sr., Donald C. Beets, Paul Smith, Mark K. Jones, Dennis 

Davis and Ely Ryder will represent the Retiree Class. 

 

 

IV. Defendants’ Response to Allegations and Purpose Ordinance No. 84-2011  

 

a. The City of Cincinnati contends that it faces several imminent fiscal challenges 

that require action to stabilize the CRS.  These include: 

 

i. The potential negative impact on the City’s general obligation bond rating 
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if the City cannot structurally balance the General Fund. To structurally 

balance the General Fund, the City must control pension-related costs. 

ii. A recent budget forecast for FY 2015 showing a $22 million budget 

deficit. 

iii. The concern that the Ohio Auditor could place the City on fiscal caution, 

watch, or emergency. 

iv. The concern that the Cincinnati Retirement System has an unfunded 

liability in excess of $850 million and is only 61% funded. 

v. The pending legislation in the Ohio General Assembly, which if approved, 

will require pension systems in the State to be 100% funded within a 30-

year period. 

 

b. While the City is willing to guarantee a minimum contribution rate for the next 30 

years, the pain attendant to any serious reform of the CRS system unfortunately 

must be shared among the City, active City employees and current retirees. That 

said, the provisions set forth in this document are designed to ensure the long-

term stability of the CRS Fund while lessening, to the extent possible, any 

negative impact on the City employees – past, present and future. 

  

V. Joint Recognition of  Substantial Risk 

 

a. The parties recognize that the City is in a position of substantial fiscal challenge 

which may adversely affect its long-term ability to sustain the CRS.  Recent 

jurisprudence involving retiree healthcare may limit the ability of the Retiree 
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Class to effectively litigate their rights to any such benefits. Moreover, recent 

Ohio and federal jurisprudence has raised questions about common law and 

statutory entitlement to set COLA levels and other ancillary retirement benefits .  

Thus, there is risk to both parties concerning the possible result of litigation.  The 

parties agree that a one-time, judicially-supervised collaborative resolution of all 

issues concerning CRS benefits and benefit levels is in the best interest of the 

active City employees, retirees and the City.  

 

b. This MOU is intended to form the basis from which the Parties shall draft and 

finalize for Court approval a comprehensive Collaborative Settlement Agreement 

and Release and a Consent Decree. 

  

VI. Agreed Terms of Settlement   

 

a. Class Certification: The Parties agree, for settlement purposes only, to: the 

certification of the Current Employee Class and the Retiree Class pursuant to 

Federal Rule of Civil Procedure 23(b)(2) and/or 23(b)(1)(b), the appointment of 

the Original Plaintiffs as class representatives of the Current Employee Class, and 

the appointment of counsel for the Original Plaintiffs (Marc D. Mezibov, Esq., 

Robert D. Klausner, Esq., Christian A. Jenkins, Esq., and Jeffrey S. Goldenberg, 

Esq.) as class counsel for the Current Employee Class pursuant to Federal Rule of 

Civil Procedure 23(g), the appointment of Thomas A. Gamel, Sr., Donald C. 

Beets, Paul Smith, Mark K. Jones, Dennis Davis and Ely Ryder. as the class 

representatives of the Retiree Class and the appointment of Robert A. Pitcairn, Jr., 
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Esq. as class counsel for the Retiree Class pursuant to Federal Rule of Civil 

Procedure 23(g).   The Defendants shall be responsible for the cost of issuing 

notice and implementing and administering the terms of this Settlement. 

   

b. COLA Calculation (All Classes):Effective January 1, 2016, the new retiree 

COLA will be 3.00 percent fixed simple.  The simple COLA shall be applied as 

follows:  Assume a retiree has an annual pension $10,000 per year.  The 3.00% 

COLA is equal to $300.00.  Each succeeding COLA amount is aggregated with 

the prior COLA payment.  In the first year in which a COLA is applied, the 

annual benefit would be $10,300.  The next COLA payment of $300.00 would 

take the annual benefit to $10, 600.  The third COLA payment of $300 would take 

the annual payment to $10,900. This process would continue annually. 

 

c. COLA Deferral Period (All Classes): It is the intent of the parties to establish 

criteria upon which the deferral in the second and third years may be 

restored. 

 

i. Current Employee Class : Three year COLA deferral period.   

1. For those members of this Class yet to retire, the three year COLA 

deferral period begins on the date of retirement.  These individuals 

shall not receive a COLA in their second, third and fourth years of 

retirement, but shall receive a COLA in all other years. 

2. For those members of this Class who retired after July 1, 2011, the 

three year COLA deferral period begins to run on January 1, 2016 

and will be implemented in the same manner as the retiree class 
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under (ii) of this section. 

Retiree Class: Three-year COLA deferral period, implemented in the 

following years; 2016, 2017 and 2018. The deferral period will begin on 

January 1 or each of these years, unless deferral should not be applied that 

year pursuant to section c above.   

d. COLA Poverty Exception (All Classes): – Those Class members who retired 

with at least 25 years of service and whose household income is below 150% of 

the federal poverty guideline will continue to receive the current three percent 

compounding COLA without being subject to any COLA deferral until their 

household income exceeds 150 percent of said guidelines. At such time, these 

retirees will receive the COLA set forth in Section VI (b) above. 

 

e. Retirement Eligibility (Current Employee Class Only): Current Employees 

with at least 5 years of service as of July 1, 2011 can retire with full benefits upon 

reaching 30 years of service or at age 60 with five years of service.
1
 

 

f. Retirement Benefit Multiplier Calculation (Current Employee Class Only): 

 

i. When calculating a retirement benefit, a 2.5 percent multiplier shall be 

utilized for the greater of: (a) 20 years or (b) the number of years of 

service prior to July 1, 2011 for members of group F and prior to January 

1, 2014 for members of group E.  

                                                           
1
 Those employees who are veterans shall be permitted to purchase service credit for their years of military service 

prior to July 1, 2011 in accordance with existing CRS policies. Any years of service purchased in this manner will 

count toward obtaining five years of creditable service prior to July 1, 2011 thereby enabling veterans to vest for 

purposes of the benefits afforded under this settlement regardless of when purchased or otherwise accrued. 
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ii. 2.2 percent multiplier for all years in excess of section f(i) above.
2
   

iii. The Parties agree that the two percent multiplier for years of service in 

excess of 30 as provided by the July 1, 2011 Ordinance shall be 

superseded by the foregoing multipliers as set forth in the Consent Decree 

which is to follow pursuant to Cincinnati Ordinance 201400313. 

 

g. Final Average Salary Calculation (Current Employee Class Only):  

 

i. The Parties agree that final average salary calculation shall be computed 

using each Class member’s highest five-year final average salary.
3
 

 

h. Early Retirement Eligibility (Current Employee Class Only): 

 

i. The Parties agree that the age 57 and 15 years of service requirement 

formula established by the July 1, 2011 Ordinance shall be superseded by 

the Consent Decree to be entered pursuant to Cincinnati Ordinance 

201400313.  

ii. The Parties agree that Defendants the age 55 and 25 years of service 

requirement that existed prior to the July 1, 2011 Ordinance shall be 

reinstated by the Consent Decree to be entered pursuant to Cincinnati 

Ordinance 201400313. 

iii. The Parties agree that the City will reinstate the early retirement option for 

those employees who reach age 60 and have at least 5 years of service that 

existed prior to the Ordinance. 

                                                           
2
 Except for members of Group C who are entitled to a higher multiplier for such years under the Ordinance.   

3
 This provision shall not apply to members of Group C who have not retired prior to the effective date of the 

Consent Decree who shall continue to be entitled to a calculation based on the three-year final average salary. 
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i. Annuity Adjustments (Current Employee Class Only): The pension annuity 

benefits of members of groups D and E, and members of Group F who retired 

before the effective date of any resulting Consent Decree, will be adjusted 

prospectively by being increased on the effective date of any resulting Consent 

Decree, and they will receive a payment designed to fairly compensate for the 

amount they would have received had the Consent Decree been in effect on the 

date they retired. 

j. Employee Contributions (Current Employee Class Only):  Active employee 

contributions to the CRS shall not exceed nine percent of pensionable wages 

during the term of the Consent Decree. 

k. Group C Settlement Payment (Group C Sub-Class Only): Because members 

of the Group C Sub-Class, upon their retirement, would have been entitled to a 

three percent compounding COLA from July 1, 2011 until January 1, 2016,
4
 they 

shall receive a one-time “Group C Settlement Payment” pursuant to an equitable 

formula based on years of service and retirement dates as agreed to by the parties 

during the mediation, to be paid no later than 90 days after the effective date of 

this Settlement. 

 

l. City’s Annual Contribution to Pension (All Classes):  The Parties agree that 

the City of Cincinnati shall be obligated to contribute 16.25% of payroll annually 

for the duration of the Consent Decree (30 years).  The City may make an 

additional contribution equal to the remaining liability on the Early Retirement 

                                                           
4
 Members of the Group C Current Employee Sub-Class were entitled to retire with full benefits (other than the 

retirement death benefit) as of July 1, 2011 but remained employed by the City.  
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Incentive Program (ERIP) through a funding source to be determined by the City 

within 30 days of the date of this Agreement.  The parties agree that, during the 

30 days following execution of this MOU, the City may explore additional 

financing or funding options to potentially reduce its annual contribution. 

 

m. DROP (Current Employee Class Only): Beginning with the completion of 30 

years of creditable service, members may freeze their accrual of years of service 

in the plan and defer receipt of normal retirement benefits for a period not to 

exceed five years while continuing City employment.  Individual employee 

contributions during such period will be administered by a third party 

administrator at the expense of the participants.  At the end of the five-year 

deferral period, such employees must separate from service. The deferred amount 

either must be distributed or rolled over into a qualified account within 90 days of 

said separation from service. 

 

n. Retiree Healthcare Modifications (All Classes) (effective January 1, 2016): 

 

i. The City agrees to establish an Employer Group Waiver Plan (“EGWHP”) 

to maximize prescription-drug-related reimbursements from federal 

healthcare programs. 

ii. The City and the Retiree Class agree to implement a medical expense 

reimbursement program (MERP).  The Retiree Class agrees to encourage 

its members to utilize the MERP. 

iii. The Parties agree to alter future retiree healthcare eligibility requirements 
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to 60 years of age and 20 years of service or at least 30 years of service 

iv. The Retiree Class is to continue receiving its current healthcare plan 

pursuant to the provisions of the decree. 

v. The City may seek to re-open the Consent Decree with respect to retiree 

health care benefits.  Any changes relating to the funding or administration 

of retiree healthcare are considered a material part of the Consent Decree 

and shall occur only with the express approval of the Court taking into 

account their cost to the City, effect on Retirees and the availability of 

alternative vehicles providing similar benefits. 

vi. All projected savings from the healthcare modifications shall be realized 

and applied toward the pension unfunded liability of the CRS on or about 

January 1, 2016. 

vii. The City shall develop and implement a proper funding policy for the new 

healthcare trust. 

viii. Future retirees shall be covered under the plan applicable to active 

employees. 

ix. The remainder of the healthcare assets in the CRS 401(h) account shall be 

transferred to a Section 115 trust. 

 

o. Consent Decree Duration:  The Parties agree that the Consent Decree shall 

remain in force for 30 years from its effective date. 

 

p. Assumed Rate of Return: The Parties agree that a 7.5 percent assumed rate of 
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return shall be applied to any and all actuarial calculations related to the valuation 

of the CRS Fund.   

 

q. Reopeners: The Parties agree that the following events or circumstances shall 

constitute sufficient reason to re-open any Consent Decree which results from the 

terms set forth in this MOU. In such circumstance, the Parties agree to negotiate 

in good faith, subject to the Court’s oversight, management, and administration, 

and to attempt to reach an amicable resolution regarding any necessary 

modifications to Fund operations, benefits levels, funding sources or any other 

related issue: 

 

i. There is an unexpected market downturn that decreases the funding ratio 

by at least ten percent or there is an extraordinary decrease in City tax 

receipts; 

ii. Market performance of the CRS Fund or some other factor(s) results in an 

unexpected and extraordinary excess funding ratio;  

iii. The Defendants seek to transition retiree healthcare benefits to a Medicare 

exchange portal/HRA model effective no earlier than January 1, 2020; 

iv. CRS becomes subject to the so-called “Cadillac Tax” (as defined by the 

Affordable Care Act) to retiree healthcare benefits; 

v. A merger of the CRS functions with another public pension plan becomes 

possible; 

vi. If otherwise agreed upon by all the Parties and for good cause shown; or 
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vii. If there is a pending, threatened or actual significant reduction in City 

payroll of ten percent or more for any reason including, without limitation, 

termination of City responsibility for Metropolitan Sewer District 

operations. 

 

r. Pension Board Reforms: The Parties agree to continue to negotiate reforms of 

the CRS Board, including revisions to its organization, administration, by-laws, 

constitution and educational requirements. 

 

s. Attorneys’ Fees and Expenses: To be negotiated for Class Counsel based on the 

value of the benefits conferred on the class subject to approval by the Court and 

for AFSCME based on its reasonable hours and expenses once all other material 

terms are agreed upon. 

 

t. No Disgorgement: This MOU and any resulting Consent Decree shall not require 

any retirees to repay or otherwise disgorge any amounts received from the CRS.  

No monthly pension benefits received prior to the effective date of this agreement 

shall be reduced as a result of this MOU or any resulting Consent Decree. 

 

u.  Agreement and Consent Decree Subject to Actuarial Confirmation: The 

Active employees and the Retirees have requested confirmation of the actuarial 

data utilized during the mediation process.  The City has agreed to provide this 

information on an expedited basis.  Any dispute as to whether confirmation has 

occurred shall be resolved by the Court.  
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v. Enforcement: This MOU, and the Collaborative Settlement Agreement and 

Consent Decree which are to follow shall be final and binding on all parties and 

enforceable by the U.S. District Court.  Neither the City, City Council nor the 

CRS Board shall have any authority to take any action contrary to any of these 

agreements or which would in any way undermine, obviate or otherwise avoid 

any of the material provisions contained therein.  Should the City fail to take any 

action or make any payment required under these agreements, the City waives any 

and all defenses, including without limitation all jurisdictional defenses, and the 

Court’s judgment shall be immediately enforceable through all means available 

under applicable law. 

w. Contingency and Lack of Severability: Given the unique nature of this MOU 

and the interlocking nature of its Terms, the Parties hereby expressly agree that no 

single provision of this MOU or any subsequent Collaborative Settlement 

Agreement or Consent Decree shall subject to individual enforcement. That is, the 

terms and provisions set forth in this and any subsequent agreement are 

contingent upon one another. The reforms contained herein are cumulative, 

iterative and based upon actuarial projections, and must be enforced in toto in 

order for the CRS Fund to survive. 

 

VII. Proposed Timing to Implement Settlement: 

 

a. On or before January 30, 2015 - Finalize Collaborative Settlement Agreement and 

Consent Decree  

 

b. Seek Preliminary Approval of Settlement – to be determined 

 

c. Seek Final Approval of Settlement (includes Fairness Hearing to hear testimony 
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from any Objectors) – at the earliest possible date pursuant to the provisions of 

Rule 23. 
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The Parties, as demonstrated by their signatures below, agree to the above terms and 

further agree to work in good faith to finalize a Settlement Agreement and a Consent 

Decree incorporating the above terms and to move this Settlement toward final approval 

by the Court as soon as practicable. 

 

 

Executed this 30
th

 day of December, 2014 

 

Counsel for Original Plaintiffs     Counsel for Intervening Plaintiffs 

 

/s/Marc D. Mezibov     /s/Robert A. Pitcairn 

________________________     __________________________ 

Marc D. Mezibov, Esq.     Robert A. Pitcairn, Esq. 

 

/s/Robert D. Klausner 

________________________ 

Robert D. Klausner, Esq. 

 

/s/Christian A. Jenkins 

________________________ 

Christian A. Jenkins, Esq. 

 

/s/Jeffrey S. Goldenberg 

________________________ 

Jeffrey S. Goldenberg, Esq. 

 

Counsel for AFSCME 

 

/s/R. Sean Grayson 

     

R. Sean Grayson  
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Counsel for Defendants     City of Cincinnati Solicitor 

 

/s/Steven P. Goodin      /s/Paula Boggs 

________________________    ________________________ 

Steven P. Goodin, Esq.      Paula Boggs Muething, Esq. 

Of Counsel for the City Solicitor 

 

City of Cincinnati Mayor     City Manager, City of Cincinnati 

 

/s/Hon. John Cranley      /s/Harry Black 

________________________    _________________________ 

Hon. John Cranley      Harry Black 
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